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ABSTRACT

Ownership that is established through contractual agreements has traditionally been transferred instantaneously
and in two distinct manners from one party to the other. The first method is immediate and present transfer
(instantaneous and effective), while the second method is immediate yet deferred (the transfer of ownership is
designated for a future point in time). In both approaches, the transfer is executed in a single phase and at a specific
moment. The distinction between these two methods lies in the timing of the transfer: in the first, ownership is
transferred at the moment the contract is concluded, whereas in the second, ownership is transferred after a
temporal interval following the conclusion of the agreement. In recent years, a new method of transferring ownership
has emerged in legal discourse, referred to as the gradual transfer of ownership. Unlike the traditional methods,
this form of transfer does not occur all at once but rather unfolds progressively over the course of the contractual
period. As the various phases of the contract are completed, ownership is incrementally transferred from the first
party to the second party. A key feature of the gradual transfer of ownership is that it does not require separate
offers and acceptances at each stage of the transfer. This is because the basis for the gradual transfer of ownership
is established by the parties at the time the contract is concluded. The implicit intention of the parties is that, without
the need for renewed offers and acceptances, ownership will be transferred incrementally as obligations are fulfilled
by both parties. Two types of contracts exemplify the concept of gradual transfer of ownership: the pre-sale contract
and the construction partnership contract. This article aims to first clarify the concept of gradual ownership and
second to analyze the legal nature and contractual dimensions of these two types of agreements.
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EXTENDED ABSTRACT
In the context of contemporary legal evolution,

the concept of ownership has undergone
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significant transformations to adapt to

complex economic relationships.
Traditionally, contractual ownership transfer
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occurred either immediately upon the
conclusion of the contract or was deferred to a
specific future moment, yet always in a
singular and definitive act. These two
models—immediate-present and immediate-
future—are both forms of instantaneous
transfer. However, they fail to accommodate
new economic realities wherein ownership is
more appropriately allocated incrementally
over time. The theory of gradual transfer of
ownership has emerged as a response to these
limitations, offering a legal framework
wherein ownership transitions progressively
as contractual obligations are fulfilled. This
notion diverges from classical jurisprudence
and introduces a third pathway, unaddressed
by prior Islamic legal or Iranian civil law
doctrines. As noted in jurisprudential
literature, ownership is a legally constructed
concept linked to an individual’s right over
property and is typically formed via recognized
channels such as acquisition, inheritance, or
contracts (Katouzian, 2013). However, the Civil
Code’s enumeration of ownership-generating
mechanisms omits important practical
instances such as construction on private land
or animal births, pointing to a need for more
inclusive legal models. The gradual transfer
model, frequently employed in pre-sale and
construction partnership agreements,
reconfigures the understanding of ownership
by establishing a legal regime where both
possession and payment evolve in phases. This
form of transfer acknowledges the fluidity of
modern contracts and seeks to uphold the
intentions of the parties without necessitating
renewed consent at each stage (Rouhi-Mahar,
2012). Therefore, the essence of gradual
ownership rests on a mutual contractual
commitment, producing legal effects as
contractual phases are completed.

The methodology applied in this legal analysis
revolves around the critical examination of
contractual typologies that embody the
principle of gradual ownership transfer. Chief

among these are the pre-sale contract and the
construction partnership contract, both of
which challenge traditional legal structures
and necessitate a re-evaluation of contract
classification under Iranian law. A pre-sale
contract, conceptually akin to a “future goods”
agreement, involves the sale of property not
yet in existence, typically for automobiles or
residential units. As such, the buyer pays a
portion of the price upfront, with the balance
due at future intervals—usually synchronized
with project milestones or delivery dates.
Importantly, pre-sale contracts are not to be
equated with forward sales (bay‘ al-salam),
where goods are fungible and defined by kind
rather than specific attributes (Mamizadeh,
2007). The pre-sale model distinguishes itself
by dealing with unique, individually defined
property units, thus falling outside the scope of
conventional “generic debt” contracts.
Conversely, the construction partnership
contract is framed as a bilateral agreement in
which the landowner and builder collaborate
on a real estate project, dividing the resulting
units upon completion. This arrangement,
while superficially resembling a partnership
(sharika), is distinct in that it does not
culminate in jointly owned undivided assets.
Rather, each party obtains exclusive
ownership over predetermined portions,
leading scholars to liken it to a modernized
form of the contract of reward (ja‘'ala) (Shahid
Awwal, 1985). The builder earns ownership
rights gradually as construction progresses,
corresponding to the fulfillment of specific
performance benchmarks. The unique
characteristic of both contract types lies in
their temporal element: ownership and
consideration are not exchanged in one act but
evolve across contractual intervals. This
model, though innovative, poses challenges for
classification within the Civil Code's fixed
catalogue of nominate contracts.

The findings derived from doctrinal and
comparative analysis show that the



classification of pre-sale and construction
partnership contracts as nominate contracts
within the Iranian legal system is problematic.
Multiple scholars have debated the
appropriate legal label for these agreements,
citing their absence in both traditional figh
and statutory law. Some jurists have
attempted to categorize them under existing
types such as conditional sales (bay
mu allaq), mutual promises of sale, or even
forward contracts. Yet, the prevailing legal
sentiment, as expressed by modern
commentators, recognizes their sui generis
status and calls for the application of Article 10
of the Iranian Civil Code, which validates
private contracts formed under the principle of
freedom of contract, provided they do not
contravene existing law (Jamali, 2016;
Mostafavi & Rahimi, 2010). For example, while
Article 361 of the Civil Code stipulates that the
subject of a sale must exist at the time of
contract formation, the law on building pre-
sales explicitly allows for transactions
involving unbuilt units, provided -certain
administrative and legal conditions are met.
This legislative exception is particularly
embodied in Article 13 of the Building Pre-Sale
Act, which permits buyers to acquire
ownership incrementally based on the amount
paid or value delivered. This legal
acknowledgment of phased ownership
acquisition confirms the legitimacy of gradual
transfer mechanisms and provides courts with
enforceable grounds to uphold such contracts
even in the absence of conventional
prerequisites like existing tangible property
(Afrikhteh & Ghaffari, 2018). Thus, gradual
transfer contracts have gained legitimacy not
only through legal theory but also through
legislative and judicial practice, despite their
novelty in legal tradition.

From a jurisprudential standpoint, the
recognition of gradual ownership transfer has
forced a shift in judicial reasoning. While
classical jurisprudence centers on fixed

contractual forms with immediate or
conditional effects, the reality of modern
contractual relations demands greater
flexibility. Legal practitioners and courts have
increasingly leaned on Article 10 of the Civil
Code to uphold the wvalidity of gradual
ownership contracts, emphasizing the intent
of the parties and their mutual understanding
over rigid formal classifications. This trend is
evident in judicial decisions that interpret pre-
sale and partnership agreements not as failed
attempts at traditional contracts but as valid
obligations deserving of enforcement.
Notably, some rulings highlight that such
contracts are exempt from the invalidating
conditions set out in Article 361, as long as the
object of sale is clearly defined and the parties
have explicitly agreed to future creation and
delivery terms (Asgharzadeh, 2003). Further,
the courts have generally adopted a pragmatic
approach: if the contract terms reflect mutual
intent and avoid illegal clauses, the agreement
is considered valid regardless of its formal
classification. This practical jurisprudence
allows legal recognition of evolving economic
practices and ensures contractual stability in
increasingly complex transactions.

Despite their growing acceptance, pre-sale and
construction partnership contracts still face
doctrinal resistance, primarily due to their
conflict with classical notions of property and
contract law. Critics argue that the lack of
immediate or clearly defined property at the
time of contract contradicts the foundational
principles of sales contracts. However,
defenders of the new model emphasize that
such criticisms ignore the economic rationale
and legal safeguards embedded in these
agreements. For example, in the context of real
estate development, financing and project
execution often rely on phased commitments,
and legal systems must accommodate such
economic realities. The gradual ownership
model responds to this need by enabling
property rights to emerge progressively as
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construction advances, thereby aligning legal
ownership with practical development stages
(Najafi, 1987). Moreover, the prevalence of this
model in practice, particularly in urban real
estate markets, has rendered doctrinal
opposition increasingly irrelevant. Instead,
legal scholars propose codifying clearer
frameworks for gradual ownership contracts,
thereby offering both legal certainty and
economic utility. The long-standing reliance
on judicial discretion, while effective in some
cases, leaves parties vulnerable to interpretive
inconsistencies and legal ambiguity, especially
in the event of breach or insolvency.
Legislative reform could mitigate these risks
by defining the rights, obligations, and
remedies of parties to gradual ownership
contracts, thus bridging the gap between legal
doctrine and commercial necessity.

In conclusion, the gradual transfer of
ownership represents a transformative
development in the legal regulation of
property and contractual obligations. It
accommodates the complexities of modern
economic transactions by introducing
flexibility into traditional legal structures. The
pre-sale and construction partnership
contracts serve as functional manifestations of
this new model, reflecting the parties’ intent to
bind themselves over time rather than in a
singular act. These contracts challenge the
classical taxonomy of Iranian civil law and
Islamic jurisprudence, necessitating both
judicial adaptation and legislative recognition.
While some scholars and courts continue to
grapple with the classification of these
contracts within the confines of nominate
agreements, a growing consensus
acknowledges their unique status under the
freedom of contract doctrine. To ensure
consistency and enforceability, legal systems
must evolve to explicitly integrate the gradual
ownership model into codified law. Doing so
would not only resolve doctrinal ambiguities

but also support the development of dynamic,
economically responsive legal frameworks.
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