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ABSTRACT

One of the most challenging issues in Iranian civil law concerns the determination of the legal nature of contracts of sale that
conflict with the rights of third parties. The prevailing judicial practice in Iranian courts, relying on restrictive interpretations of
public order and the provisions of the Civil Judgments Enforcement Act, demonstrates a strong tendency to declare such
transactions intrinsically null and void. Although this judicial approach is intended to safeguard the legal security of third parties
and preserve the authority and effectiveness of judicial decisions, in practice it may result in the impairment of the rights of good-
faith purchasers, increased uncertainty in real estate and property markets, and the neglect of fundamental principles of Imami
jurisprudence, including the principle of presumption of validity (asalat al-sihha) and the principle of no harm (la darar). Using a
descriptive-analytical method and a comparative approach, this study demonstrates that the distinction between nullity and non-
enforceability in Imami jurisprudence provides a more effective framework for managing such conflicts. The findings indicate
that, in transactions conflicting with third-party rights, particularly in cases such as the sale of mortgaged property or property
subject to a non-alienation clause, the contract should be regarded as valid but unenforceable insofar as it prejudices or
extinguishes the third party’s right, rather than as intrinsically null and void. While preserving the priority rights of third parties,
this analytical model provides good-faith purchasers with a stronger legal position for claiming damages and enhances
transactional security. By critically examining existing unifying judicial precedents and advisory opinions, the present article
proposes a new model grounded in Imami jurisprudence that may serve as a basis for reforming judicial practice and formulating
new guidelines within the Supreme Court of Iran.
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EXTENDED ABSTRACT
The legal treatment of transactions that

conflict with third-party rights constitutes one
of the most persistent and conceptually
complex issues in Iranian civil law, because it
lies at the intersection of contractual
autonomy, property protection, transactional
security, and the protection of legally
recognized interests belonging to persons who
are not parties to the contract. The general
principle of freedom of contract permits
individuals to organize their proprietary and
contractual relations according to their will,
provided that their agreements do not violate
mandatory rules, public order, or the
legitimate rights of others. Nevertheless,
difficulties arise when the owner of property
concludes a transaction while that property is
already subject to a third party’s legal right,
such as a mortgage, an attachment order, a
wagqf restriction, or a contractual prohibition
on alienation. Iranian judicial practice has
frequently addressed such conflicts through
the doctrine of absolute or intrinsic nullity,
treating the conflicting transaction as legally
ineffective from its inception and denying it
any proprietary effect even between the
immediate parties. This approach is
commonly justified by the need to protect
third-party rights and preserve the authority
of judicial, proprietary, and security
arrangements. Yet the practical consequences
of such an approach are significant,
particularly where the purchaser has acted in
good faith and without knowledge of the pre-
existing restriction. Once a transaction is
declared intrinsically void, the purchaser
generally loses any claim to the property itself
and is reduced to a personal claim for
restitution of the price, a position that may
provide little meaningful protection where the

aelal as 5y (oSl =5 b Gilaie 5 Lgy Opce (Bsi ol (g 5
sl
OBk 5 oS L
seller is insolvent, unavailable, or otherwise
incapable of compensating the purchaser. The
traditional doctrine of nullity therefore raises
broader questions concerning economic
justice, stability of transactions, predictability
of property relations, and the appropriate
allocation of transactional risk. Iranian civil-
law scholarship has long emphasized the
importance of validity requirements and the
legal consequences of defective transactions,
while also recognizing that not every defect
should necessarily lead to complete
annihilation of the contractual relationship
(Emami, 2010; Katouzian, 2020; Yousefi, 2021).
From this perspective, a reconsideration of the
boundary between nullity and non-
enforceability is necessary in order to
determine whether protection of third-party
rights truly requires the complete destruction
of the contract or whether a more
proportionate legal mechanism can preserve
the legitimate interests of all affected parties.
The central objective of the present study is to
critically examine the dominant nullity-
oriented approach in Iranian judicial practice
and to propose an alternative analytical model
based on the concept of relative non-
enforceability in Imami jurisprudence. The
research proceeds from the proposition that a
distinction must be drawn between defects
affecting the essential wvalidity of the
transaction itself and limitations that merely
restrict the transaction’s enforceability against
a particular third party. Intrinsic nullity
should properly be confined to situations in
which one of the essential elements of the legal
act is absent, the subject matter is
fundamentally incapable of transfer, or the
transaction directly violates an imperative
legal or religious prohibition. By contrast,
where the seller remains the owner of the



property but his or her power of disposition
has been restricted because another person
possesses a prior or accessory right, the more
appropriate characterization may be that the
transaction is valid in principle but cannot
prejudice the protected third party. This
distinction is particularly important because
the concept of non-enforceability allows the
legal system to recognize the existence of a
contract while suspending or limiting some of
its external effects until the holder of the
conflicting right consents, the relevant
restriction is removed, or the competing right
is otherwise satisfied. The analytical
usefulness of this intermediate legal status has
been recognized in  discussions  of
unauthorized transactions, contractual
limitations, defective transfers, and situations
in which legal effects depend upon subsequent
authorization (Azizollahi & Tollabaki, 2020;
Mohaghegh Damad, 2009; Nemati & Karimi,
2019). The problem is therefore not merely
terminological. Characterizing a transaction as
void rather than relatively unenforceable
changes the purchaser’s legal status, the
remedies available against the seller, the
treatment of subsequent transfers, the
operation of restitutionary principles, and the
balance between proprietary and contractual
rights. Recent scholarship concerning third-
party rights and invalid transactions has
similarly demonstrated that rigid reliance on
nullity may generate uncertainty and
inconsistent judicial outcomes, particularly
where  legislation  establishes  general
prohibitions without clearly differentiating
between absolute invalidity and relative
protection of a particular beneficiary (Andalib
& Sakhavatian, 2025; Mirali & Bagherzadeh
Homaei, 2025). The study therefore seeks to
establish a doctrinal framework capable of
distinguishing cases in which nullity is
genuinely necessary from cases in which the
legitimate purpose of the law can be achieved
through relative non-enforceability.

Methodologically, the study adopts a
descriptive-analytical approach combined
with a jurisprudential and doctrinal

comparison between Iranian civil law and the
principal concepts of Imami jurisprudence
relevant to contractual validity, proprietary
authority, third-party rights, and the
consequences of restricted dispositions. The
analysis focuses on three representative
categories of transactions: the sale of
mortgaged property, the transfer of property
subject to an attachment order, and
transactions concluded in violation of a
prohibition on sale or transfer. These
examples were selected because they reveal
different forms of interference between
ownership and restricted powers of
disposition and therefore provide a suitable
basis for testing the distinction between nullity
and non-enforceability. The theoretical
framework is constructed around the
separation between ownership itself and the
legal power to exercise or transfer particular
incidents of ownership. A person may remain
the owner of an asset while being temporarily
or relatively restricted in the exercise of certain
powers over it; such restriction does not
necessarily  eliminate = the underlying
ownership or render every subsequent legal
act conceptually nonexistent. This distinction
is supported by broader civil-law analyses of
property, contractual obligations, conditions
attached to legal acts, and the consequences of
limitations imposed upon disposition
(Katouzian, 2019; Safaei & Emam-Sadeghi,
2019; Ziaei, 2021). The study also draws upon
jurisprudential principles such as the
presumption of validity of contracts, the
prohibition of unjustified harm, and the
distinction between the existence of a contract
and its ability to produce effects against
protected outsiders. These principles provide a
doctrinal foundation for avoiding unnecessary
nullification where the legal objective can be
achieved by preserving the third party’s
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priority right. Imami jurisprudence offers
several conceptual mechanisms through which
a transaction may be regarded as existent yet
imperfect or dependent in its effects, including
subsequent authorization, suspension of
enforceability, and the recognition of superior
proprietary claims without denying the
underlying contractual relationship (Khoei,
1993; Khomeini, 2000; Najafi, 1984). The
research accordingly evaluates existing
judicial tendencies against this conceptual
background and asks whether prevailing
interpretations have expanded the scope of
absolute nullity beyond what is required either
by civil-law doctrine or by the jurisprudential
foundations from which much of Iranian
private law derives.

The analysis demonstrates that the most
persuasive case for replacing absolute nullity
with relative non-enforceability concerns the
sale of mortgaged property. A mortgage
creates an accessory real right over the
property in favor of the mortgagee, but it does
not ordinarily eliminate the mortgagor’s
ownership. The existence of the mortgage
therefore means that the owner’s power of
disposition is burdened by a superior security
right rather than entirely extinguished. From
this standpoint, the transfer of ownership to a
purchaser does not necessarily destroy the
mortgagee’s right, because the security
interest may continue to follow the property
and remain enforceable against the new
owner. Treating the sale as absolutely void
thus appears unnecessary when the mortgagee
can be fully protected by recognizing the
transfer while preserving the mortgage. This
approach maintains the integrity of the
contractual relationship between seller and
purchaser, permits the purchaser to acquire a
legally meaningful interest in the property,
and simultaneously allows the mortgagee to
exercise the security right in accordance with
its priority. The same analytical structure may
be applied, with appropriate modifications, to

contractual prohibitions on alienation. A
condition prohibiting transfer is primarily a
contractual limitation imposed on one party’s
conduct, and violation of such a condition
need not automatically entail the invalidity of
a subsequent transaction. Instead, the breach
may generate contractual remedies, damages,
termination rights, or specific performance
where legally available. Iranian scholarship on
conditions  restricting  disposition has
demonstrated that such limitations must be
interpreted carefully and should not
automatically be transformed into absolute
prohibitions on the existence of subsequent
legal acts (Bahrami Khoshkar et al., 2021;
Karimi & Darafsh, 2016; Sokouti Nasimi, 2014).
The suggested model therefore preserves the
transaction while recognizing the superior
contractual or proprietary position of the
protected person. This structure also improves
the position of the good-faith purchaser, who
remains a contractual party with enforceable
remedies rather than being reduced to an
ordinary restitution claimant. The purchaser
may consequently invoke contractual
guarantees, claims for damages, and other
remedies arising from the seller’s failure to
provide property free from undisclosed legal
burdens  (Sadeghinejad  Parizi, 2023;
Shamseddini & Ataei, 2019). Such an approach
better distributes the economic consequences
of defective performance to the party
responsible for creating or concealing the legal
obstacle.

The sale of attached property presents a more
difficult case because statutory language
concerning judicial attachment is frequently
interpreted as requiring nullity. Nevertheless,
the analysis suggests that even in this context
a rigid and undifferentiated application of
absolute nullity should be reconsidered,
particularly where the purchaser is
demonstrably in good faith and has
undertaken the legally expected inquiries
before concluding the transaction. Judicial



attachment primarily exists to secure the
rights of a specific creditor and to prevent the
debtor from frustrating enforcement. Its
function is therefore protective and procedural
rather than necessarily constitutive of a
permanent defect in the property itself. A
model of relative non-enforceability can
preserve this protective objective by allowing
the creditor to disregard the transfer and
execute against the attached property while
still recognizing the contractual relationship
between seller and purchaser for other legal
purposes. Such an approach would be
particularly defensible where deficiencies in
registration, administrative communication,
or judicial notification prevent the purchaser
from discovering the attachment. The
principle that legal consequences should be
allocated according to knowledge, fault,
reliance, and the legitimate expectations of the
parties is compatible with contemporary
approaches to civil liability and economic
analysis of private law (Azimi, 2020;
Shamseddini & Ataei, 2019). Moreover, the
jurisprudential prohibition against unjustified
harm provides an important normative basis
for distinguishing between a purchaser who
knowingly participates in an attempt to defeat
a creditor and one who reasonably relies on
official records and acts without notice of the
restriction = (Mousavi  Khorasani, 19809;
Sabzevari, 1994). Under the proposed model,
bad-faith purchasers would receive minimal
protection and the creditor’s priority would
remain fully intact, whereas good-faith
purchasers would retain contractual rights and
broader compensatory remedies against the
responsible seller or other legally accountable
actors. This distinction would enhance
transactional security, reduce the harshness
associated with absolute nullity, and create
stronger incentives for accurate registration
and disclosure. It would also reduce
unnecessary litigation over the metaphysical
existence or nonexistence of the contract and

redirect judicial attention toward the practical
questions  of  priority, enforceability,
compensation, and restoration of the parties’
legitimate interests (Andalib & Sakhavatian,
2025; Hashemi, 2025; Nouri & Davoudi, 2020).
In conclusion, the transition from a
generalized doctrine of intrinsic nullity to a
more differentiated model of relative non-
enforceability offers a more coherent
framework for regulating transactions that
conflict with third-party rights in Iranian law.
The proposed approach does not weaken
third-party protection; rather, it separates the
preservation of a third party’s priority from the
unnecessary destruction of the contractual
relationship between the immediate parties.
By recognizing that ownership, power of
disposition, and enforceability against third
parties are analytically distinct concepts,
courts can protect mortgagees, creditors,
beneficiaries of restrictive conditions, and
other protected persons without automatically
depriving good-faith purchasers of all
proprietary and contractual protection. The
model is particularly suitable for transactions
involving mortgaged property and contractual
restrictions on alienation, where the superior
right can remain attached to the property or be
enforced through contractual remedies
without treating the subsequent transfer as
legally nonexistent. In attachment cases, a
more cautious application is required, but
even there the purchaser’s good or bad faith
should play a greater role in determining the
legal consequences of the transaction. The
practical implementation of this model
requires greater judicial consistency, clearer
interpretive guidance from the Supreme
Court, improved registration mechanisms,
and more precise instructions for notarial and
property-registration authorities. It also
requires judicial training that distinguishes
defects affecting the existence of a contract
from limitations affecting only its opposability
to particular persons. Such reform would
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strengthen transactional security, protect
legitimate reliance, improve the availability of
compensatory remedies, reduce contradictory
judgments, and align private-law adjudication
more closely with the flexible analytical
resources of Imami jurisprudence. Ultimately,
the proposed framework seeks to replace an
excessively binary choice between complete
validity and complete nullity with a more
proportionate legal response capable of
simultaneously protecting third-party rights,
contractual stability, and economic justice.

References

Andalib, H., & Sakhavatian, S. A. (2025). An
Analytical Study of Third-Party Rights Regarding
Rescission and Invalidity of Bankrupt Traders'
Transactions in Jurisprudence, Statutory Law,
and Iranian Judicial Practice. Modern
Jurisprudence and Law Quarterly, 14(24),
€734113.
https://doi.org/10.22034/jml.2026.2078536.15
64

Azimi, M. R. (2020). Law and Economics: Economic
Analysis of Civil Law Rules. SAMT Publications.

Azizollahi, M. M., & Tollabaki, Z. (2020). Balancing
the Interests of the Owner and Buyer in
Unauthorized Transactions in Iranian Law and
Imami Jurisprudence: A Comparison with
Common Law. Comparative Research in Islamic
and Western Law, 7(1), 241-266.

Bahrami Khoshkar, M., Hosseini Yekta, S. S., &
Sayadi, S. (2021). The Nature of the Contract of
Sale with Emphasis on Customary Reality in
Imami Jurisprudence and with a View to the
Iranian Legal System.

Emami, H. (2010). Civil Law (30th ed., Vol. 1).
Eslamieh Publications.

Hashemi, M. (2025). Unconventional Methods of
Transferring Endowed Property.

Karimi, G., & Darafsh, E. (2016). A Jurisprudential
and Legal Analysis of the Condition Prohibiting
Transfer Dispositions in the Subject Matter and
Price of Sale. Scientific-Specialized Journal of the
Fars Regional Bar Association(13), 76.

Katouzian, N. (2019). Civil Law: Property and
Ownership (28th ed.). Mizan Publishing.

Katouzian, N. (2020). Civil Law: General Principles
of Contracts (Vol. 4). Enteshar Co.

Khoei, S. A. (1993). Muntaha al-Usul (Vol. 2). Islamic
Publications Office.

Khomeini, S. R. (2000). Kitab al-Bay'. Institute for
Compilation and Publication of Imam
Khomeini's Works.

Langroudi, M. J. (2019). Glossary of Legal Terms
(New ed.). Ganj-e Danesh Publications.

Mirali, M. J., & Bagherzadeh Homaei, K. (2025).
Explaining the Validity and Invalidity of
Modern Commercial Transactions from the
Perspective of the Holy Qur'an and the
Contemporary Iranian Legal System Ninth
National Conference on Modern Research in
Humanities, Social and Population Studies,
Tehran.

Mohaghegh Damad, M. (2009). General Theory of
Conditions in Islamic Law (1st ed.). Islamic
Sciences Publishing Center.

Mousavi Khorasani, S. M. (1989). Jurisprudential
Treatises (Vol. 1). Madrasat al-Figh.

Mousavi, M. S. (2014). Theoretical Foundations of
Ignorance and Mistake and Their Effects on
Legal Acts (2nd ed.). Amir Kabir Publishing.

Najafi, M. H. (2025). Jawahir al-Kalam fi Sharh
Shara'i al-Islam (Vol. 22). Dar Thya al-Turath al-
Arabi.

Najafi, M. i. H. (1984). Jawahir al-Kalam fi Sharh
Shara't al-Islam (Vol. 21). Dar al-Kutub al-
Islamiyyah.

Nemati, M., & Karimi, M. (2019). A Jurisprudential
and Legal Study of Conditions within the
Contract of Sale. Quarterly Journal of
Jurisprudential Studies, 15(2), 45-68.

Nouri, S., & Davoudi, M. (2020). Re-examining
Rights that Prevent Sale in Imami Jurisprudence
with an Approach to the Iranian Civil Code Sixth
National Conference on Humanities and
Management Studies,

Rabiei, A. A., & Fasihi, Z. (2024). Examination of the
Rules of Kafa'a in Marriage Proposals from the
Perspective of Imami Jurists First International
Conference on Law, Political Science, Islamic
Politics and Islamic Jurisprudence, Sari.

Sabzevari, M. B. (1994). Kifayat al-Usul (Vol. 2).
Islamic Propagation Office.

Sadeghinejad Parizi, M. (2023). A Jurisprudential
and Legal Feasibility Study of Granting the Buyer
the Right to Replacement of Defective Goods with
an Approach to Imam Khomeini's View. Matin
Research Journal, 25(101), 1-29.

Safaei, S. H., & Emam-Sadeghi, A. (2019). Civil Law:
Obligations (Vol. 1). Majd Publications.

Shamseddini, A., & Ataei, F. (2019). Civil Law: Civil
Liability (Vol. 1). SAMT Publications.

Sokouti Nasimi, R. (2014). The Condition Prohibiting
Transfer Dispositions in the Subject Matter and
Price of Sale. Legal Perspectives Quarterly(67),
162.

Yousefi, A. (2021). Civil Law: Contracts and
Obligations. Mizan Publishing.

Ziaei, M. R. (2021). Civil Law: Obligations (Vol. 2).
Ney Publishing.


https://doi.org/10.22034/jml.2026.2078536.1564
https://doi.org/10.22034/jml.2026.2078536.1564

