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ABSTRACT

The present study examines rights and freedoms under states of exception in light of the views of Carl Schmitt and Giorgio
Agamben. Through a comparative examination of the perspectives of these two philosophers, the study analyzes the interaction
and tension between governmental necessities and individual rights under conditions of crisis. Schmitt argues that, in a state of
exception, sovereignty is understood as the capacity to decide on the suspension of ordinary laws in order to ensure the survival
of the state. He emphasizes the importance of sovereign power in making vital decisions outside the framework of existing legal
norms and regards the state of exception as an opportunity to consolidate state power. By contrast, Agamben criticizes Schmitt’s
approach and argues that the state of exception has become a permanent paradigm of governance in modern political systems.
He views this development as a threat to democracy, whereby the repeated suspension of law results in the continuous erosion
of citizens’ rights and freedoms. The present study, through a comparative analysis of the views of Schmitt and Agamben,
examines the risks arising from the exercise of states of exception and proposes approaches for safeguarding fundamental
rights during periods of crisis. It also examines historical and contemporary instances of such states in order to demonstrate
how the exercise of emergency powers may become a political instrument for excessive governmental control. The findings of
this study underscore the necessity of maintaining a careful balance between security imperatives and the protection of citizens’
rights and emphasize the importance of rigorous legal oversight to prevent potential abuses of sovereign power.
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EXTENDED ABSTRACT
Contemporary political and legal systems

frequently confront conditions in which
ordinary legal mechanisms are considered
insufficient for responding to war, terrorism,
natural disasters, public emergencies, and
other forms of acute crisis. Under such
circumstances, governments may invoke
exceptional powers that permit the temporary
suspension or restriction of ordinary legal
guarantees. The central difficulty, however,
lies in determining the precise limits of such
powers and identifying those rights and
freedoms that must remain inviolable even
during states of exception. The issue is
particularly important because emergency
authority, while often justified in the name of
public security and political stability, may also
generate  opportunities  for  arbitrary
governance, excessive concentration of power,
and erosion of fundamental rights. The
historical development of emergency regimes
demonstrates that temporary exceptional
measures can gradually become normalized,
thereby blurring the distinction between
ordinary legality and emergency rule
(Humphreys, 2006). From a human-rights
perspective, the existence of non-derogable
rights serves as a fundamental safeguard
against this process, because certain
protections—such as the right to life, the
prohibition of torture and inhuman treatment,
and essential guarantees of due process—are
understood as constituting minimum
conditions of human dignity that should not be
displaced by political necessity (Souto, 2020).
The problem therefore extends beyond the
technical design of emergency legislation and
concerns the broader relationship between
sovereignty, legality, democracy, and the
protection of the individual. Legal regulation
of emergencies must simultaneously recognize
the practical necessity of governmental action
and prevent exceptional powers from
becoming instruments for indefinite political
domination. This tension has generated

extensive theoretical debate, especially in the
works of Carl Schmitt and Giorgio Agamben,
whose contrasting interpretations of the state
of exception provide two influential
frameworks for analyzing the legal and
political  consequences of emergency
governance (Hosseini Beheshti et al., 2014;
Hosseini & Ragheb, 2020).

Carl Schmitt’s theory of sovereignty places the
state of exception at the center of political
authority and offers one of the most influential
accounts of the relationship between law and
emergency power. His well-known proposition
that the sovereign is the one who decides on
the exception reflects his conviction that legal
order ultimately depends upon a political
authority capable of determining when
ordinary rules are inadequate and when
extraordinary action is required (Schmitt,
1985). For Schmitt, no legal system can
entirely anticipate every possible crisis,
because law operates through general norms,
whereas political emergencies arise in
concrete and often unpredictable forms.
Consequently, the survival of the state may
require a decision that cannot be fully derived
from pre-existing legal rules. The state of
exception therefore reveals the foundational
role of sovereignty, because it demonstrates
that the legal order presupposes an authority
capable of suspending normal legality in order
to preserve the conditions under which law can
continue to exist (Schmitt, 2000). In this
framework, exceptional power is not
necessarily understood as the destruction of
law; rather, it may function as an instrument
for restoring order when ordinary institutions
are incapable of responding effectively.
Schmitt’s critique of liberal constitutionalism
is closely related to this argument. He
maintains that liberal systems, with their
emphasis on proceduralism, parliamentary
deliberation, and legal formalism, may be too
slow or indecisive during severe crises (Mouffe,
1999). From this perspective, executive
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decisiveness becomes essential to political
survival. Nevertheless, Schmitt’s theory
presents serious normative risks, because the
concentration of extraordinary authority in the
sovereign may weaken constitutional
restraints and render individual rights
vulnerable to political necessity. Although
Schmitt emphasizes the importance of
restoring normal order once the emergency
has passed, the absence of sufficiently clear
temporal, institutional, and substantive limits
creates the possibility that exceptional
authority may extend beyond its original
purpose (Schmitt, 2007). This tension explains
why Schmitt’s theory continues to be both
influential and controversial: it provides a
powerful explanation of political authority
during crisis while simultaneously exposing
the danger that emergency power may become
detached from the constitutional limitations
that ordinarily constrain  government
(Cornelissen, 2017).

Giorgio Agamben develops his theory of the
state of exception through a critical
engagement with Schmitt, but he reaches a
fundamentally different conclusion regarding
the political consequences of exceptional
power. Whereas Schmitt treats the exception
as a moment in which sovereign decision
preserves the legal and political order,
Agamben argues that modern governments
increasingly transform the exception into a
permanent  technique of  governance
(Agamben, 2004). In his analysis, the decisive
problem is not simply that governments
occasionally suspend legal norms during
emergencies; rather, it is that the boundary
between ordinary and  extraordinary
government becomes progressively unstable.
As exceptional practices are normalized,
citizens may find themselves increasingly
exposed to forms of political authority that
operate beyond the effective constraints of
law. Agamben conceptualizes this process
through the notion of “bare life,” referring to a

condition in which individuals remain
biologically alive but are deprived of the
effective political and legal protections
normally  associated  with  citizenship
(Agamben, 2007). The state of exception thus
produces a paradoxical legal space in which
law is suspended while sovereign power
continues to act with the force of law. This
condition is neither fully inside nor entirely
outside the legal order; instead, it occupies a
threshold in which the distinction between
legality and illegality becomes difficult to
maintain (Zartaloudis, 2015). Agamben’s
critique is especially significant in the context
of contemporary security policies, where states
may justify extensive surveillance, detention,
limitations on political participation, and
restrictions on civil liberties by invoking
continuing or recurrent emergencies. Such
developments, in his view, threaten to
transform democracy into a system in which
exceptional governance becomes structurally
embedded within normal political life. The
persistence of emergency measures after the
disappearance of the immediate crisis
demonstrates how exceptional powers may
become self-perpetuating and
institutionalized (Humphreys, 2006).
Accordingly, Agamben’s analysis shifts
attention from the formal legality of
emergency measures to their broader political
consequences, particularly the possibility that
constitutional democracies may gradually
weaken their own normative foundations
through repeated recourse to extraordinary
governmental powers (Mahboubi Arani &
Jamali, 2022).

A comparative examination of Schmitt and
Agamben reveals both important similarities
and profound differences in their accounts of
emergency power. Both thinkers reject the
assumption that law can function as a
completely autonomous and self-sufficient
normative system, and both recognize that
exceptional circumstances expose the



dependence of legal order upon political
power. However, they interpret this
relationship in sharply contrasting ways.
Schmitt emphasizes the necessity of a
sovereign decision capable of restoring order
when legal norms become ineffective, whereas
Agamben focuses on the danger that the
sovereign capacity to suspend law may itself
become a permanent structure of domination
(Agamben, 2010; Schmitt, 2006). Schmitt’s
theory therefore prioritizes political stability,
state survival, and decisiveness, while
Agamben foregrounds the vulnerability of
individual rights and the possibility that
emergency rule can generate spaces in which
persons are subjected to power without
adequate legal protection. These theoretical
differences have direct implications for the
concept of non-derogable rights. From a
Schmittian  perspective, the effective
preservation of the political community may
require temporary limitations on ordinary
rights, although such restrictions should
ultimately serve the restoration of normal legal
order. From an Agambenian perspective,
however, the very logic of suspension is
dangerous because once governments acquire
the power to determine which protections
apply and when, individuals may be reduced to
forms of legally unprotected existence. This
concern is particularly relevant in systems
where emergency provisions are vague,
judicial oversight is weak, or legislative
authorization is insufficiently precise. The
universality of human rights becomes
especially significant in this context, because
non-derogable protections function as legal
limits that cannot legitimately be
subordinated entirely to political expediency
(Kroetz & Ferreira, 2017). The comparative
perspective therefore suggests that states of
exception must be analyzed not merely in
terms of whether governments possess
emergency authority, but in terms of how such
authority is institutionally constrained,

temporally limited, judicially reviewable, and
substantively restricted by fundamental rights.
These safeguards are necessary to prevent
emergency government from evolving into a
normalized form of political exceptionality
(Jazaei, 2016).

The analysis further indicates that the
protection of rights during exceptional
circumstances requires more than a general
constitutional commitment to human dignity;
it demands -carefully designed legal and
institutional =~ mechanisms  capable  of
constraining emergency power in practice.
First, the conditions under which a state of
exception may be declared must be defined
with  sufficient precision to prevent
governments from invoking emergency
authority in response to ordinary political
difficulties. Second, emergency measures
should be subject to clear temporal limitations
and periodic legislative or judicial review,
thereby ensuring that extraordinary powers do
not continue after the original justification has
disappeared. Third, independent courts
should retain the authority to assess whether
particular  restrictions are  necessary,
proportionate, and compatible with non-
derogable rights. Such oversight is particularly
important because the suspension of ordinary
legal procedures may otherwise create a
regulatory vacuum in which executive
decisions become effectively immune from
review (Likhovski, 2009). Fourth, democratic
institutions and civil society should remain
active  during  emergencies, because
transparency, public debate, and institutional
accountability reduce the risk that exceptional
powers will be used for partisan or
authoritarian purposes. The preservation of
fundamental rights also requires an
understanding that human rights are not
merely obstacles to efficient emergency
governance but foundational limits that
distinguish legitimate crisis management from
arbitrary rule (Jolly & Jensen, 2014).
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Agamben’s  critique = underscores  the
importance of resisting the normalization of
extraordinary measures, while Schmitt’s
emphasis on political decision reminds us that
legal systems must also possess sufficient
flexibility to respond to genuine threats. The
challenge, therefore, is not to eliminate
emergency powers altogether but to subject
them to constitutional discipline through
precise legal criteria, institutional checks,
proportionality requirements, and effective
mechanisms of accountability. Such an
approach may reconcile the practical necessity
of governmental action with the normative
requirement that exceptional circumstances
must not extinguish the legal personality,
dignity, and fundamental protections of
citizens (Martel, 2015; McQuillan, 2010).

In conclusion, the comparative analysis of Carl
Schmitt and Giorgio Agamben demonstrates
that the state of exception constitutes one of
the most difficult tests of constitutional
government because it places political
necessity and legal restraint in direct tension.
Schmitt emphasizes the indispensable role of
sovereign decision in confronting crises that
cannot be adequately managed through
ordinary legal procedures, whereas Agamben
warns that the repeated suspension of legality
can transform emergency power into a
permanent mode of governance. Taken
together, their theories illuminate both
dimensions of the problem: political
communities must retain the capacity to
respond effectively to genuine emergencies,
yet this capacity must not become a
justification for unlimited sovereignty. The
protection of non-derogable rights therefore
represents a critical boundary between
legitimate emergency governance and
arbitrary power. Rights relating to human
dignity, physical integrity, basic judicial
guarantees, and the legal status of the
individual must remain protected even where
other liberties are temporarily restricted. A

defensible legal framework for states of
exception must consequently combine clear
conditions for declaration, strict temporal
limits, proportionality, judicial review,
legislative supervision, institutional
transparency, and effective mechanisms for
restoring ordinary legality. The broader
implication is that the legitimacy of emergency
governance should not be measured solely by
its ability to restore security, but also by the
extent to which it preserves the constitutional
and moral principles that justify state
authority in the first place. Exceptional powers
should  therefore remain  genuinely
exceptional, temporary, accountable, and
subordinate to fundamental rights. Only
through such a framework can political
systems respond to crises without allowing
emergency government to become a pathway
toward permanent concentration of power,
erosion of citizenship, or the gradual
dismantling of democratic and legal
safeguards.
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