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ABSTRACT

The principle of non-refoulement is one of the most important safeguards for the protection of refugees and persons exposed to
serious risks under international law. The central question of this study is whether the institutions of istijarah (seeking protection)
and aman (safe-conduct), together with the general maxims of Imam jurisprudence, can provide a jurisprudential basis for
protecting asylum seekers and restricting their return to unsafe environments. This study employs a descriptive-analytical
method and draws on jurisprudential, exegetical, hadith, and international legal sources. The findings indicate that verse 6 of
Surah al-Tawbah, particularly its requirement that a mustajir (person seeking protection) be conveyed to a place of safety
(ma'man), as well as the rules governing aman concerning the immunity and security of a musta'man (person granted safe-
conduct), constitute the most significant specific foundations for such protection. The jurisprudential principles of fulfillment of
covenants, the inviolability of protected human life, the prohibition of harm (la darar), and justice and the prohibition of oppression
may also be invoked to reinforce protection and constrain the harmful consequences of return. The study concludes that,
although the principle of non-refoulement does not exist in ImamT jurisprudence as an independently formulated contemporary
doctrine, the cumulative effect of these jurisprudential foundations provides a defensible interpretive basis for protecting persons
exposed to serious risks and preventing their return to environments that threaten their life or security. While maintaining the
conceptual distinction between classical jurisprudential institutions and the mechanisms of international law, this interpretive
capacity may serve as a basis for an ijtihadi reconsideration and contemporary reconstruction of the principle of non-refoulement.
Keywords: Imami jurisprudence, non-refoulement, istijarah, aman, mustajir, asylum seeker, international refugee law.
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EXTENDED ABSTRACT
This study examines the jurisprudential

foundations of the principle of non-
refoulement within Imami jurisprudence, with
particular emphasis on the institutions of
istijarah (seeking protection), aman (safe-
conduct or security), and a set of general
jurisprudential maxims capable of supporting
protection against return to a dangerous
environment. In contemporary international
refugee law, non-refoulement constitutes one
of the central guarantees afforded to refugees
and other persons exposed to serious threats,
particularly where return may place life,
liberty, physical integrity, or basic security at
risk. Article 33(1) of the 1951 Convention
relating to the Status of Refugees prohibits the
return of a refugee to a territory where his or
her life or freedom would be threatened on
specified  grounds, while subsequent
developments in international human rights
law have broadened the protective logic of
non-refoulement beyond the strict refugee-law
framework, especially in relation to torture
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and other forms of irreparable harm
(Goodwin-Gill & McAdam, 2021; Hathaway,
2021). The principle has also been analyzed as
possessing a customary dimension, and some
scholars have argued that certain aspects of
non-refoulement, particularly where return
would expose a person to torture or other
grave violations of fundamental rights, may
possess a status extending beyond ordinary
treaty obligation (Allain, 2001; Lauterpacht &
Bethlehem, 2003). The central research
question, however, is not whether classical
Imami jurists historically formulated a
doctrine identical to the modern principle of
non-refoulement, since such a proposition
would disregard differences in legal context,
terminology, institutional structure, and
historical development. Rather, the study asks
whether the internal resources of Imami
jurisprudence provide a defensible basis for
protecting a person who has sought refuge or
security and for limiting his or her return to an
environment where a serious and foreseeable
threat exists. The research therefore adopts a



functional and jurisprudentially cautious
approach, distinguishing conceptual identity
from normative convergence and investigating
whether classical and general legal principles
may support a contemporary ijtihadi
reconstruction of protective duties in cases of
dangerous return.

The first major foundation examined is the
Qur’anic institution of istijarah.
Linguistically, istijarah refers to seeking
protection, neighborhood, shelter, or security,
while a mustajir is one who requests such
protection (Al-Raghib al-Isfahani, 1991; Ibn
Manzur, 1993). In classical Imami
jurisprudence, the concept is closely
associated with the broader legal institution of
aman and appears principally in discussions
of jihad, protection, relations with non-
Muslims, and the legal consequences of
granting security (Al-Allamah al-Hilli, 1992; Al-
Mufid, 1992; Ibn Idris al-Hilli, 1989). The
principal Qur’anic foundation is Qur’an 9:6,
which provides that if one of the polytheists
seeks protection, protection should be granted
so that he may hear the word of God, after
which he is to be conveyed to a place of safety.
The phrase “then convey him to his place of
safety” is especially important because it
indicates that the protective logic of the verse
is not exhausted by the initial acceptance of a
request for security. Imami exegetes have
interpreted ma'man in connection with
security, removal of fear, and safe arrival at a
place in which the protected person is no
longer exposed to immediate danger (Al-
Tabrisi, 1993; Al-Tusi, 1988; Tabatabaei, 1996).
This does not mean that the verse directly
codifies modern non-refoulement, nor does it
justify collapsing the classical institution of
istijarah into the contemporary legal category
of asylum. The conditions, beneficiaries,
objectives, and legal consequences of the two
institutions differ substantially. Nevertheless,
the verse establishes a significant protective
sequence: a person seeks protection,

protection is granted, and the responsibility of
the protector continues until the protected
person reaches a place of safety. From a
jurisprudential perspective, this sequence has
analytical significance for modern cases in
which the return of a protected person would
foreseeably restore the very insecurity that
protection was intended to remove. Thus, the
relevance of istijarah lies not in historical
equivalence, but in the normative logic that
links the request for protection with the
creation and preservation of a condition of
safety.

The second major foundation is the institution
of aman, which classical Imami jurists treated
as a legally consequential status rather than a
merely moral or discretionary act. Once validly
granted, aman produces legal effects
concerning the security and immunity of the
musta'man, and those effects must be
respected within the conditions and temporal
scope of the grant. Major jurists, including al-
Tusi, Ibn Idris al-Hilli, al-Muhaqqiq al-Hilli,
and al-Allamah al-Hilli, discussed the legal
nature and consequences of aman in the
context of jihad and relations with protected
non-Muslims (Al-Allamah al-Hilli, 1992, 1993;
Al-Muhaqqiq al-Hilli, 1987; Al-Tusi, 1967,
1986b; Ibn Idris al-Hilli, 1989). Later jurists
likewise emphasized the binding effects of a
lawful grant of security and the protection
attached to the status of the musta'man (Al-
Shahid al-Thani, 1992; Fadil al-Hindi, 1995;
Najafi, 1983; Tabatabaei, 1997). Relevant
traditions reinforce this understanding. The
well-known report that “the protection of the
Muslims is one, and the least of them may
extend it” indicates that a valid grant of
security by one Muslim may generate
obligations that others must observe (Al-
Kulayni, 1986). Narrations condemning
treachery and the violation of granted security
further suggest that aman creates more than a
temporary permission of entry; it creates a
legal relationship of protection whose effects

Ty G 6 ST 6 reprie)



cannot be ignored arbitrarily (Al-Hurr al-Amili,
1988; Al-Kulayni, 1986). In addition, traditions
and legal discussions associated with the
Qur’anic command to convey the mustajir to a
place of safety support the proposition that the
purpose of protection includes the
preservation of security until the protected
person reaches a safe condition (Al-Hurr al-
Amili, 1988; Al-Kulayni, 1986; Al-Tusi, 1986a).
In modern analytical terms, these sources
provide an important jurisprudential basis for
examining whether the return of a person who
has been validly placed under protection may
be restricted when return would expose him or
her to a grave and foreseeable danger. The
inference remains conditional, because aman
is not absolute, perpetual, or conceptually
identical to refugee status; nevertheless, its
internal logic clearly connects lawful
protection with duties concerning the security
and immunity of the protected person.

The third dimension of the study concerns
general jurisprudential principles that can
reinforce the protective implications of
istijarah and aman. Among these, fulfillment
of lawful commitments is especially
significant. Qur’anic commands to fulfill
contracts and covenants have been interpreted
by Imami scholars as foundational principles
requiring observance of valid obligations,
while the well-known maxim that believers are
bound by their lawful conditions has been
widely employed in jurisprudential analysis
(Al-Hurr al-Amili, 1988; Al-Kulayni, 1986; Al-
Tabrisi, 1993; Al-Tusi, 1986a; Ansari, 1994;
Makarem Shirazi, 1995; Tabatabaei, 1996;
Tawhidi Tabrizi, 1996). Applied to aman, this
principle strengthens the argument that once
a valid protective commitment has been
created, actions that nullify its substance
without lawful justification require close
scrutiny. A second major foundation is the
inviolability of protected human life. Classical
and later jurists discussed the prohibition of
unlawful aggression against life in the contexts

of homicide, retaliation, jihad, and protected
persons, emphasizing that exposure of life to
unlawful destruction requires a recognized
legal justification (Al-Allamah al-Hilli, 1992; Al-
Muhaqqiq al-Hilli, 1987; Al-Shahid al-Thani,
1992; Al-Tusi, 1967; Najafi, 1983). Qur’anic
prohibitions on unlawful killing and the
broader emphasis on safeguarding life provide
a general normative basis for scrutinizing
conduct that foreseeably places a protected
person at risk of death or severe bodily harm
(Al-Tabrisi, 1993; Al-Tusi, 1988; Makarem
Shirazi, 1995; Tabatabaei, 1996). From this
perspective, if the act of return is causally and
foreseeably connected to a grave threat to the
life or physical integrity of a person under
protection, the issue cannot be reduced to a
formal question of terminating residence or
removing a foreigner; it also becomes a
question of whether the returning authority is
placing a protected life in a condition of
serious and unlawful danger. This reasoning
does not automatically establish an absolute
prohibition on removal, but it provides a
strong supplementary basis for evaluating
return in cases involving substantial and
foreseeable threats.

A further general principle is the rule of la
darar, the prohibition or negation of legally
cognizable harm. Imami jurists have offered
different theoretical accounts of the famous
formula “no harm and no reciprocating harm
in Islam,” including interpretations centered
on the negation of harmful rulings, harmful
legal effects, or unjustified injury within legally
regulated relations (Akhund Khurasani, 1988;
Ansari, 1995; Mousavi Bojnourdi, 1998; Na'ini,
1997; Naraqi, 1996; Subhani, 1997). Although
these doctrinal differences are significant, the
maxim retains importance as a general
instrument for limiting serious and unjustified
harm. In the context of non-refoulement, its
relevance emerges where return is not merely
inconvenient, economically disadvantageous,
or socially difficult, but instead creates a



serious, real, and foreseeable risk to life, bodily
integrity, or basic security. The application of
the maxim therefore requires more than a
speculative or remote possibility of harm;
there must be a legally meaningful degree of
danger and an identifiable relationship
between the act of return and the expected
injury (Khomeini, 2006; Mousavi Bojnourdi,
1998; Tawhidi Tabrizi, 1996). The principles of
justice and the prohibition of oppression also
operate in a supplementary capacity. They do
not independently establish a comprehensive
legal regime equivalent to modern refugee law,
yet they provide criteria for assessing whether
returning a protected person to a situation of
grave and foreseeable danger, without
adequate legal justification, amounts to an
unjust deprivation of protection or an
impermissible imposition of serious harm
(Mousavi Bojnourdi, 1998; Najafi, 1983; Naraqi,
1996). The methodological significance of
combining these principles is that each
performs a distinct function: istijarah and
aman establish specific protective relations;
fulfillment of commitments supports the
binding force of lawful protection; respect for
protected life emphasizes preservation of life
and bodily integrity; la darar addresses grave
harmful consequences; and justice and the
prohibition of oppression guide evaluation of
conduct that unjustifiably exposes a person to
serious danger. Their cumulative operation is
therefore more persuasive than reliance on
any single maxim in isolation.

The study concludes that Imami jurisprudence
does not contain the modern principle of non-
refoulement as an independently formulated
rule identical in source, structure, scope, and
exceptions to the corresponding principle of
contemporary international law. Nevertheless,
it contains a coherent set of specific and
general normative resources that can support
a contemporary jurisprudential
reconstruction of protection against return to
a dangerous environment. The Qur’anic

institution of istijarah is particularly
important because it connects the request for
protection with a duty extending to the
protected person’s arrival at a place of safety,
while the institution of aman establishes a
legally meaningful status of security and
immunity that cannot be deprived of effect
arbitrarily. General principles concerning the
fulfillment of lawful obligations, the protection
of life, the prevention of serious harm, justice,
and the prohibition of oppression further
strengthen this protective orientation. The
most defensible jurisprudential conclusion is
therefore not that -classical Imami law
historically contained the modern doctrine of
non-refoulement, but that its internal
normative structure provides a credible basis
for restricting the return of a person where
serious, real, and foreseeable threats to life,
bodily integrity, or fundamental security have
been established. Such an approach preserves
the methodological distinction between
classical jurisprudential institutions and
contemporary international legal categories
while allowing dynamic ijtthad to address a
modern legal problem through recognized
internal sources and principles. Accordingly,
the significance of this reconstruction lies in
demonstrating the capacity of Imami
jurisprudence to respond to contemporary
protection concerns without anachronistically
attributing modern concepts to classical texts,
and in creating a foundation for further
dialogue between Imami jurisprudence,
Iranian positive law, and international refugee
law.
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