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ABSTRACT

Anticipatory breach of contract refers to a situation in which one of the parties, before the time stipulated for performance of the
obligation has arrived, expressly or impliedly declares an intention not to perform the obligation or acts in such a manner that its
future performance appears impossible or unlikely. Under such circumstances, the other party may be compelled to adopt
remedial measures to prevent the occurrence or aggravation of loss, thereby giving rise to civil liability. This issue is significant
because, in cases of anticipatory breach, the obligation remains temporally capable of performance, while serious indications
exist that it will not be performed in the future. The findings of the study demonstrate that various legal systems and major
transnational legal instruments, through recognition of the doctrine of “anticipatory breach of contract,” have established
mechanisms to protect the obligee and prevent the aggravation of losses. In Iranian law, despite the possibility of relying on the
general rules of contract law and civil liability, the absence of explicit statutory provisions and a consistent body of judicial
precedent has created ambiguity regarding the recognition and legal consequences of civil liability arising from this form of
breach. Employing a descriptive-analytical and comparative approach, this study examines the possibility and scope of
recognizing civil liability arising from anticipatory breach of contract in Iranian law, selected legal systems, and transnational
legal instruments, with particular emphasis on the principles of full compensation, the prohibition against causing harm to others,
and good faith.
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EXTENDED ABSTRACT
Anticipatory breach of contract constitutes

one of the most significant developments in
modern contract law because it addresses a
situation in which the time fixed for
performance has not yet arrived, yet one party,
through an express declaration, unequivocal
conduct, or circumstances demonstrating an
evident inability or unwillingness to perform,
creates a serious expectation that the
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contractual obligation will not be discharged at
maturity. The importance of the doctrine lies
in the tension it creates between two
fundamental considerations: on the one hand,
the principle of pacta sunt servanda requires
contractual obligations to remain binding
until the agreed time for performance; on the
other hand, compelling the innocent party to
remain inactive until the formal due date,
despite convincing evidence of impending
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non-performance, may unnecessarily increase
losses and undermine the economic value of
the contract. In common-law systems,
anticipatory breach has long been recognized
as an independent basis for contractual
remedies and has developed through judicial
precedent and doctrinal elaboration,
particularly in relation to repudiation,
termination, damages, and the protection of
the expectation interest (Farnsworth, 2004;
Rowley, 2001; Treitel, 2003). Contemporary
civil-law  systems and  transnational
instruments have likewise developed
mechanisms that allow a party to react before
actual non-performance occurs, although the
terminology, conditions, and available
remedies differ substantially (Schlechtriem &
Butler, 2008; Stoffel-Munck, 2024; Weidt,
2008). In Iranian law, however, anticipatory
breach has not been expressly regulated as an
autonomous institution, and analysis
therefore depends primarily on general
principles governing contractual obligations,
civil liability, performance, termination, and
damages (Asgari, 2018; Katouzian, 2021). This
study accordingly examines, through a
descriptive-analytical =~ and  comparative
method, the foundations, conditions, and
civil-liability consequences of anticipatory
breach in Iranian law, selected common-law
and civil-law jurisdictions, and major
transnational contract-law instruments, with
particular emphasis on the relationship
between early repudiation, certainty of future
non-performance, fundamental breach,
termination, specific performance, damages,
and protection of the contractual expectation
interest.

A comparative examination demonstrates that
anticipatory breach must be distinguished
conceptually from actual breach. Actual
breach occurs when the contractual time for
performance has arrived and the obligor fails
to perform, performs defectively, or otherwise
fails to discharge the obligation in accordance

with the contract, thereby entitling the obligee
to invoke the available contractual remedies
(Carter, 1991; Elliott & Quinn, 2011).
Anticipatory breach, by contrast, arises before
maturity and is therefore founded not on
completed non-performance at the due date
but on a sufficiently definite indication that
future performance will not occur. Such an
indication may take the form of an express
repudiation, conduct rendering performance
impossible, a decisive loss of capacity to
perform, or circumstances from which a
reasonable person would conclude that the
promisor no longer intends or is no longer able
to perform (Ballantine, 1923; Qiao, 2005; Vold,
1928). The temporal element is consequently
indispensable: there must be an identifiable
future time for performance against which the
anticipatory character of the breach can be
assessed. Where no express term has been
stipulated, legal systems generally resort to
concepts such as performance within a
reasonable time, inferred from the nature of
the obligation, trade wusage, contractual
purpose, and surrounding circumstances
(Amini & Zamani, 2011; Farnsworth, 2004). A
further requirement concerns the seriousness
and certainty of the expected breach.
Comparative law generally does not permit the
most severe remedies to be triggered by mere
suspicion. Termination ordinarily requires a
breach that is fundamental, substantial, or
sufficiently serious to deprive the innocent
party of the principal contractual benefit,
while lesser uncertainty may justify
suspension of performance or a demand for
adequate  assurance  (Al-Hajaj, 2015;
Schlechtriem, 1998; Weidt, 2008). This
distinction is particularly important because it
preserves contractual stability while still
allowing preventive intervention where the
risk of non-performance has crossed the
threshold from speculation to reasonable
certainty. The doctrine therefore operates
through graduated remedies: the greater the



certainty and seriousness of the anticipated
non-performance, the stronger the remedial
response that may legitimately be invoked.

The first major issue concerns the range of
remedies available following anticipatory
breach and, in particular, the place of specific
performance and termination. Specific
performance traditionally occupies different
positions in civil-law and common-law
systems. In common law, damages remain the
primary remedy, while specific performance is
generally equitable and  exceptional,
particularly where monetary compensation is
inadequate, the subject matter is unique, or
damages are difficult to quantify (Corbin &
Perillo, 2017; Elliott & Quinn, 2011; Stone,
2016). Consequently, anticipatory breach does
not normally accelerate the time at which the
obligee may compel actual performance;
rather, the court may in suitable
circumstances protect the future right to
performance  without  converting an
unmatured obligation into an immediately
enforceable one. German law similarly allows
preventive and protective judicial measures
where performance appears endangered,
while actual enforcement remains linked to
the contractual due date (Weidt, 2008). In
Iranian law, the traditional priority accorded
to performance in kind and the binding force
of contracts might appear compatible with a
strong remedy of specific performance;
nevertheless, because a deferred obligation is
ordinarily not demandable before maturity
and because anticipatory breach lacks express
legislative recognition, immediate
enforcement prior to the due date remains
difficult to justify under existing doctrine
(Katouzian, 2021; Shahidi, 2003). Termination
therefore assumes a more central role.
Comparative systems generally require the
anticipated breach to be fundamental before
the innocent party may terminate, reflecting
the principle that termination is an
exceptional response that dissolves future

contractual obligations and should not follow
from a minor or remediable defect (Al-Hajaj,
2015; Azeredo da Silveira, 2005). Several
systems also require notice, an opportunity to
provide adequate assurance, or a reasonable
additional period before termination, unless
the repudiation is express or the urgency of the
circumstances makes such  measures
unnecessary (DeNooyer, 1999; Deshayes et al.,
2017; Magnan, 2016). These safeguards
demonstrate that anticipatory breach is not
designed to facilitate opportunistic withdrawal
from contracts but rather to balance
preservation of the contractual relationship
against the need to protect the innocent party
from foreseeable and preventable loss.

A second and more complex issue concerns
damages and the relationship between
termination and the accrual of the right to
compensation. The central compensatory
principle of contract law is protection of the
expectation interest: the injured party should,
so far as money can achieve it, be placed in the
economic position that would have existed had
the contract been duly performed (Burrows,
1994; Friedmann, 1995; Nematollahi, 2016). In
anticipatory breach, however, the peculiarity
is that some elements of the expected loss
remain future-oriented at the time repudiation
occurs. Traditional English doctrine has often
connected the immediate action for damages
to the innocent party's acceptance of the
repudiation and termination of the contract,
treating termination as the event that
crystallizes the consequences of anticipatory
breach (Beatson, 2002; McKendrick, 2003;
Tiplady, 1973). American contract law has
generally taken a more direct approach by
treating anticipatory repudiation itself as an
actionable breach once the conditions of the
doctrine are met, thereby allowing damages to
be pursued without waiting for the
performance date (Corbin, 2007; Farnsworth,
2004). Modern French and German law also
tend to distinguish the source of liability from
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termination: breach or non-performance gives
rise to liability, while termination serves
principally to extinguish future duties and
stabilize = the consequences of non-
performance (Brox & Walker, 2022; Malaurie et
al., 2022; Stoffel-Munck, 2024; Terré et al.,
2022). Iranian law is less settled. General rules
permit damages for contractual non-
performance and delay, yet the temporal
structure of provisions governing mature
obligations and the absence of an autonomous
anticipatory-breach regime create uncertainty
as to when future non-performance becomes
sufficiently definite to support an immediate
damages claim (Asgari, 2018; Katouzian, 2011;
Rezaei et al., 2019). A defensible approach is
therefore to distinguish between the origin of
liability and the quantification of future losses:
anticipatory repudiation may constitute the
legal source of responsibility once future non-
performance is sufficiently certain, while
termination may remain necessary in practice
for determining the extent of losses attached to
future contractual obligations, replacement
transactions, and avoided performance.

The scope and assessment of recoverable
damages further demonstrate the importance
of the expectation interest. Recoverable loss
may include both the direct value of the
promised performance and consequential
economic benefits that would probably have
resulted from proper execution of the contract,
provided that causation, foreseeability,
certainty, and mitigation requirements are
satisfied (Friedmann, 1995; Nematollahi, 2016;
Treitel, 2003). Thus, where a seller announces
before maturity that contracted machinery will
not be delivered, the buyer's recoverable loss
may extend beyond the value of the machinery
itself to include provable losses associated
with delayed production or lost commercial
opportunities, subject to the applicable
limitations on remoteness and certainty.
Iranian private law does not expressly employ
the common-law terminology of expectation

damages, yet doctrinal support for
compensation of lost economic benefits may
be derived from general principles of
causation, loss, civil liability, and protection of
contractual interests, alongside
jurisprudential rules concerning harm,
destruction, causation, and compensable
benefits (Ansari, 2007; Najafi, 1983; Naraqi,
2001; Shahidi, 2003). Comparative legal
systems likewise recognize expectation-based
compensation while imposing safeguards
against speculative recovery. An additional
difficulty concerns the date at which damages
should be valued. If damages are calculated at
the time of repudiation, the law encourages
prompt  mitigation and  replacement
transactions; if calculated by reference to the
expected performance date, compensation
may more accurately reflect the value of the
promised contractual position. American sales
law tends to emphasize the time when the
innocent party learns of the repudiation in
certain anticipatory-breach situations,
whereas international sales law differentiates
between substitute transactions and current-
market-price methods of calculation (Council,
2008; Schlechtriem & Butler, 2008). The
appropriate valuation date should therefore
not be treated as a purely technical matter. It
allocates the risk of post-repudiation price
fluctuations between the parties and should be
selected in a manner consistent with full
compensation, mitigation, foreseeability,
commercial reasonableness, and prevention of
overcompensation.

In conclusion, anticipatory breach of contract
should be understood as a preventive doctrine
that responds to sufficiently certain and
serious future non-performance before the
formal maturity of the obligation. Its principal
function is not to undermine the binding force
of contracts but to prevent contractual loyalty
from being transformed into a requirement
that the innocent party passively endure
predictable loss. A coherent model of



anticipatory breach requires a clear distinction
between actual and future breach, a defined
contractual performance date, objective
evidence of impending non-performance, and
differentiation between levels of seriousness
and certainty. The strongest remedies,
particularly termination, should be reserved
for cases in which the expected breach is
fundamental or where adequate assurance is
not provided following a justified demand,
while less severe uncertainty may warrant
suspension or preventive measures. Specific
performance should generally remain tied to
the agreed time for performance unless
exceptional legal grounds justify -earlier
judicial intervention. Damages, by contrast,
should be conceptually independent from
termination once the requirements of liability
are satisfied, although termination may play
an important role in crystallizing future losses
and facilitating their calculation. For Iranian
law, recognition of anticipatory breach
through legislative clarification or coherent
judicial development would reduce doctrinal
uncertainty and bring the law closer to modern
comparative and transnational approaches.
Such recognition should preserve the principle
of contractual binding force while allowing
early protection where non-performance is
sufficiently  certain, substantial, and
economically consequential. The resulting
framework should also expressly address
adequate assurance, suspension, termination,
mitigation, foreseeability, causation, certainty
of damage, and the valuation of expectation
losses. A structured regime of this kind would
enhance contractual justice, reduce avoidable
economic  waste, protect  legitimate
expectations, and provide greater
predictability for domestic and international
transactions.
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