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ABSTRACT

Clarifying the jurisprudential foundations and authorities underlying the criminalization of torture, together with emphasizing the
principles of justice, inherent human dignity, and the prohibition of inflicting harm, plays a fundamental role in safeguarding the
defense rights of the accused. Accordingly, adopting a critical-analytical approach and drawing on authoritative jurisprudential
and legal sources, the present study examines the theoretical and practical challenges affecting the defense rights of accused
persons through a comparative analysis of Imami jurisprudence, Iranian law, and international instruments. The findings
demonstrated that although the Iranian legal system, particularly the Constitution, expressly recognizes the absolute prohibition
of torture, ordinary legislation, including the Islamic Penal Code, contains deficiencies and ambiguities concerning a
comprehensive definition of torture, its applicability to all forms of physical and psychological abuse, and the determination of
criminal responsibility for those who order or perpetrate such acts. International human rights instruments and the Rome Statute
of the International Criminal Court likewise recognize the prohibition of torture as a fundamental and peremptory norm of
international law. An analysis of the strengths and weaknesses of the Iranian legal system indicates the necessity of reviewing
and reforming domestic legislation to ensure greater conformity with Islamic legal standards, constitutional principles, and
international standards. Such reforms could strengthen effective safeguards against torture and protect the accused’s right to a
defense at all stages of criminal proceedings, particularly during the preliminary investigation stage.
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EXTENDED ABSTRACT
The prohibition of torture constitutes one of

the most fundamental principles of
contemporary human rights law and
represents a critical intersection between the
objectives of criminal justice systems and the
protection of individual dignity and
procedural guarantees. The pursuit of truth
and the detection of crime, although essential
functions of criminal proceedings, cannot
justify the use of coercive measures that violate
the physical or psychological integrity of
accused persons. The present study examines
the principle of the prohibition of torture
through a comparative and critical analysis of
three interconnected legal frameworks: Imami
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jurisprudence, Iranian law, and international
legal instruments. The study adopts an
analytical-critical methodology based on the
examination of authoritative jurisprudential,
legislative, and international sources to
identify the normative foundations, legal
challenges, and practical deficiencies
surrounding the prohibition of torture. The
central argument of the research is that the
prohibition of torture is not merely a
procedural safeguard designed to regulate
interrogation methods; rather, it is rooted in
broader principles of justice, human dignity,
respect for human beings, and the prohibition
of unjustified harm. In Imami jurisprudence,
torture is considered incompatible with the
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intrinsic dignity granted to human beings and
inconsistent with fundamental religious
principles, including the prohibition of
oppression, the rule of no harm (la darar), and
the obligation to respect the honor and
inviolability of individuals. Jurisprudential
sources emphasize that human beings possess
inherent dignity and that any act aimed at
humiliating, degrading, or causing unjustified
physical or psychological suffering contradicts
the purposes and values of Islamic law. The
jurisprudential foundations of this prohibition
can be traced to Quranic principles
condemning oppression, aggression, and
harm, as well as narrations emphasizing the
prohibition of inflicting suffering upon others.
Accordingly, torture cannot be legitimized as a
means of obtaining confession or discovering
the truth because evidence obtained through
coercion lacks religious and legal validity. The
emphasis placed by Imami jurists on free will
and genuine consent in legal acts, particularly
in relation to confession, demonstrates that
statements obtained through coercion or
torture cannot produce legitimate legal effects.
(Khoei, 1986; Mousavi Khomeini; Najafi, 2019)

From the perspective of Imami jurisprudence,
the prohibition of torture is supported by the
classical structure of criminal responsibility,
which requires the existence of legal, material,
and psychological elements for the attribution
of criminal acts. Torture, as an intentional act
causing physical or psychological suffering,
satisfies the material and psychological
elements of wrongdoing when committed
deliberately and with awareness of its
consequences. Islamic jurisprudence
considers acts of torture as among the most
evident manifestations of oppression and
unjustified harm, and therefore subject to
prohibition and punishment. The legal
foundation of this prohibition derives from the
principle that individuals cannot be subjected
to obligations or punishments without a clear
normative basis, while Quranic teachings

establish

against
injustice, humiliation, and harming protected
persons. The material element of torture is
realized through the external infliction of
suffering, whereas the psychological element
is established through the intention of the

general  prohibitions

perpetrator to impose pain, obtain
information, or compel a confession. Jurists
have also emphasized that the prohibition
extends beyond direct physical violence and
includes psychological forms of pressure,
humiliation, and coercion. The jurisprudential
analysis further demonstrates that torture
conflicts with the rational foundations of
justice and morality. From the viewpoint of
practical reason, torture disrupts social order,
undermines trust in legal institutions, and
violates the autonomous status of human
beings. From the perspective of ethical
reasoning, the infliction of severe suffering
upon  individuals  without legitimate
justification  constitutes an inherently
wrongful act. Therefore, Imami jurisprudence
does not merely reject torture as an
inappropriate investigative method but
fundamentally denies its moral and legal
legitimacy. The opinions of leading jurists
illustrate that harming others without lawful
justification constitutes a major sin and may
justify  disciplinary ~ punishment. = The
prohibition of torture is consequently
integrated into a broader jurisprudential
framework emphasizing justice, dignity, and
the preservation of human rights. (Al-Tusi,
1979; Ashtiani; Hurr al-Amili, 2000; Mousavi
Golpayegani; Muhaqqiq, 1989)

Within the Iranian legal system, the
prohibition of torture has achieved
constitutional recognition and occupies an
important position among fundamental legal
principles. Article 38 of the Constitution of the
Islamic Republic of Iran explicitly prohibits all
forms of torture for the purpose of obtaining
confession or acquiring information and
declares forced testimony, confession, or oath



invalid. This constitutional provision reflects a
commitment to protecting the dignity of
accused persons and ensuring that criminal
proceedings comply with principles of fairness
and legality. However, although the
Constitution  establishes an  absolute
prohibition, the analysis of ordinary
legislation reveals several conceptual and
practical limitations. Article 578 of the Islamic
Penal Code represents the principal legislative
provision addressing torture by government
officials, particularly when committed to
compel confession. Nevertheless, this
provision suffers from several shortcomings,
including its limited focus on obtaining
confession, insufficient recognition of
psychological torture, and restricted scope
concerning perpetrators who are not formal
government officials. The gap between the
broad constitutional prohibition and the
narrower statutory framework creates
challenges in ensuring comprehensive
protection against all forms of torture. Iranian
criminal law has expanded protection by
recognizing criminal responsibility for officials
who engage in torture, yet ambiguities remain
regarding the responsibility of both
commanders and direct perpetrators.
Comparative examination of Article 578 with
general principles of criminal responsibility
indicates that limiting liability may weaken
accountability mechanisms and create
opportunities for perpetrators to evade
punishment. Scholars have argued that the
effectiveness of legal protection against torture
depends on precise definitions,
comprehensive coverage of prohibited
conduct, and clear criminal responsibility for
all persons involved in the commission of
torture. The Iranian legal framework therefore
requires legislative refinement to achieve
greater compatibility with constitutional
principles, jurisprudential foundations, and
international human rights obligations.

(Goldouzian, 2007; Hashemi, 2005; Shokri &
Sirus, 2006)

International law has developed a
comprehensive framework recognizing the
prohibition of torture as an absolute and non-
derogable obligation. The prohibition of
torture has evolved from a general human
rights principle into a peremptory norm (jus
cogens) of international law, meaning that no
state may lawfully suspend, justify, or derogate
from  this  prohibition @ under any
circumstances. International instruments,
including the Universal Declaration of Human
Rights (1948), the International Covenant on
Civil and Political Rights (1966), the Geneva
Conventions (1949), and the Convention
against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (1984),
establish a wuniversal commitment to
preventing torture and protecting individuals
from cruel, inhuman, or degrading treatment.
The Geneva Conventions demonstrate that
even during armed conflicts, when states face
exceptional security challenges, torture
remains absolutely prohibited against
combatants hors de combat, prisoners of war,
and protected civilians. The prohibition of
torture in international humanitarian law
confirms that human dignity cannot be
suspended even under conditions of war or
national emergency. Similarly, the
International Covenant on Civil and Political
Rights recognizes freedom from torture as a
non-derogable right that remains protected
even during officially declared emergencies
threatening the life of a nation. The Human
Rights Committee has emphasized that no
exceptional circumstance, including national
security concerns, terrorism, or political
instability, can justify torture. International
law therefore imposes both negative and
positive obligations upon states: they must
refrain from committing torture, prevent
private and governmental actors from
engaging in torture, investigate allegations
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effectively, prosecute perpetrators, and
provide remedies for victims. The recognition
of torture as an international crime
demonstrates the transformation of individual
protection from a domestic concern into a
collective obligation of the international
community. (Habibzadeh, 2007; Ranjbarian,
2005; Shams Nateri, 2006)

The relationship between the prohibition of
torture and criminal investigation raises
significant theoretical and practical challenges
because criminal justice systems frequently
face tension between the need to discover
truth and the obligation to preserve individual
rights. A fundamental premise of modern
criminal procedure is that obtaining evidence
cannot be achieved through unlawful or
coercive methods. Confessions obtained
through torture lack reliability because
individuals subjected to extreme physical or
psychological pressure may provide false
information merely to terminate their
suffering. Furthermore, accepting torture as
an investigative method undermines the
legitimacy of judicial institutions and
transforms criminal proceedings from a
search for justice into a mechanism of
coercion. International standards increasingly
emphasize that effective crime detection must
operate within the boundaries of legality,
proportionality, and respect for human
dignity. From this perspective, the prohibition
of torture does not weaken criminal justice;
rather, it strengthens the legitimacy and
credibility of legal systems by ensuring that
convictions are based on lawful evidence and
fair procedures. The Iranian legal system,
while  recognizing the  constitutional
prohibition of torture, requires further
development of procedural safeguards,
especially during preliminary investigations
where accused persons are most vulnerable to
coercive practices. Strengthening judicial
oversight, ensuring effective remedies,
invalidating unlawfully obtained evidence,

and establishing accountability mechanisms
are essential steps toward harmonizing
domestic law with international standards.
Comparative analysis demonstrates that the
most effective systems against torture are
those that combine constitutional guarantees,
detailed statutory provisions, independent
monitoring mechanisms, and professional
training for law enforcement officials.
Therefore, the prevention of torture requires
not only legal prohibition but also institutional
commitment, procedural reform, and a culture
of respect for human dignity within criminal
justice institutions. (Ardabili, 2013; Hashemi,
2005; Ranjbarian, 2005)

The findings of this study demonstrate that the
prohibition of torture represents a shared
normative principle among Imami
jurisprudence, Iranian constitutional law, and
international human rights law, despite
differences in terminology, legal sources, and
institutional mechanisms. Imami
jurisprudence establishes the moral and
religious foundations of this prohibition
through principles of justice, dignity, and the
prohibition of unjust harm, while Iranian
constitutional law formally recognizes torture
as an unacceptable violation of fundamental
rights. International law further reinforces this
protection by elevating the prohibition of
torture to the status of a peremptory norm that
binds all states regardless of exceptional
circumstances. Nevertheless, the research
reveals that significant challenges remain in
translating these principles into effective legal
protections. In particular, Iranian ordinary
legislation requires reform to provide a
broader definition of torture, include both
physical and psychological forms of abuse,
extend responsibility to all perpetrators
regardless of official status, and establish
stronger procedural guarantees during
criminal investigations. The harmonization of
domestic law with jurisprudential principles
and international standards requires a



comprehensive approach based on legislative
reform, judicial accountability, institutional
monitoring, and professional education. Such
measures are necessary not only for
preventing violations of accused persons’
rights but also for strengthening public
confidence in the criminal justice system.
Ultimately, the prohibition of torture should
be understood as an essential condition for
legitimate criminal justice, because the pursuit
of truth and punishment of offenders cannot
be separated from respect for human dignity
and fundamental rights. The effective
implementation of this principle can
contribute to the development of a justice
system that balances crime detection with the
protection of individual freedoms and ensures
that legal authority operates within the

boundaries of justice and humanity.
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