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Jurisprudence, Sunni Jurisprudence, and the Laws of Iran and Afghanistan

Mohammad Yasin Motawakil®, Alireza Shamshiri®*, Babak Baseri®

1. PhD Student in Private Law, Department of Law, CT.C., Islamic Azad University Tehran, Iran
2. Department of Law, CT.C., Islamic Azad University Tehran, Iran

3. Department of Law, Shi.C., Islamic Azad University Shiraz, Iran

*Corresponding Author’s Email: AR.Shamshiri@iau.ac.ir

Abstract

The Qur’anic verse, “O you who believe, fulfill the contracts” (Qur’an 5:1), is regarded as one of the most significant
jurisprudential authorities in the field of transactions and contracts. It has consistently been invoked by Muslim jurists and
legal scholars in discussions concerning the scope of contractual validity and the legitimacy of novel contracts. The
disagreement between proponents of the restrictive or enumerative nature of contracts and advocates of the non-restrictive
nature of contracts, particularly regarding whether this verse applies to newly developed contractual arrangements,
constitutes one of the principal issues in contemporary Islamic transactional jurisprudence. Using a descriptive-analytical
method and a comparative approach, the present study examines the implications of the verse “fulfill the contracts” for the
principle of freedom of contract and the extent of its application to novel contracts in Imamiyyah jurisprudence, Sunni
jurisprudence, Iranian law, and Afghan law. The findings indicate that the term “contracts” in the verse carries its customary
meaning and has not acquired a distinct technical meaning under Islamic law. Consequently, its unrestricted wording
encompasses all agreements that are recognized as contracts according to rational and customary practice. An examination
of the arguments advanced by proponents of the restrictive nature of contracts further demonstrates that confining the verse
to the contractual forms recognized during the period of Islamic legislation lacks sufficient doctrinal support and is
inconsistent with the principles of Islamic legal theory governing the unrestricted application of legal expressions.
Accordingly, the verse “fulfill the contracts” may be regarded as a jurisprudential foundation for the principle of freedom of
contract and for the validity of individuals’ lawful agreements. The study concludes that novel and innominate contracts fall
within the scope of the verse and possess jurisprudential and legal validity, provided that they do not conflict with explicit
religious texts, mandatory legal rules, public order, or the requirements of contractual justice. The comparative analysis of
Iranian and Afghan law also demonstrates that, notwithstanding differences in their jurisprudential foundations and
legislative approaches, both legal systems possess the capacity to recognize novel contracts in light of the principles of
freedom of contract and the binding force of contractual obligations.

Keywords: the verse “fulfill the contracts,” freedom of contract, non-restrictive nature of contracts, novel contracts,
Imamiyyah jurisprudence, Sunni jurisprudence, Iranian law, Afghan law.
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EXTENDED ABSTRACT
The rapid development of economic,

commercial, financial, and technological
relations has led to the emergence of a broad
range of novel contracts that cannot always be
fully analyzed within the traditional framework
of nominate contracts recognized in classical
Islamic jurisprudence. Contemporary
transactions involving insurance, intellectual
property  rights, complex investment
arrangements, banking operations, electronic
commerce, digital services, and new forms of
economic cooperation have demonstrated that
the conventional contractual categories
inherited from earlier periods may not
adequately respond to the changing needs of
modern societies. Restricting contractual
relations exclusively to historically recognized
and specifically named contracts may
therefore impede economic development,
commercial innovation, and the effective
regulation of new legal relationships. Within
this context, one of the most fundamental
debates in Islamic transactional jurisprudence
concerns whether contracts are restrictive and
dependent upon specific authorization by the
Lawgiver or whether individuals are generally
free to create new contractual forms, provided
that their agreements do not contravene
Islamic legal rules, mandatory laws, public
order, or recognized principles of justice.
Proponents of the restrictive theory maintain
that the validity of every contract depends on

the approval of the Lawgiver and that the

o 3y aile ol &S e Sl adllas ol )
parties’ mutual consent, by itself, cannot
produce binding legal effects. By contrast,
advocates of the non-restrictive theory argue
that the validity of contracts is not confined to
the nominate contractual forms known during
the formative period of Islamic law and that
every rational and lawful agreement may be
recognized as binding. This controversy has
become particularly significant in
contemporary jurisprudence because the
legitimacy of novel and innominate contracts
largely depends on the theoretical position
adopted regarding the restrictive or non-
restrictive nature of contracts (1, 2, 13, 14).
The present study examines the extent to
which the Quranic command, “O you who
believe, fulfill the contracts,” may provide a
jurisprudential foundation for the principle of
freedom of contract and whether the general
term “contracts” encompasses agreements
that did not exist during the period of
revelation. The central problem arises from
two competing interpretations of the verse.
According to the restrictive interpretation, the
term “contracts” refers only to contractual
forms that were known, practiced, or expressly
approved during the period of Islamic
legislation. From this perspective, general
scriptural expressions cannot automatically be
extended to newly developed agreements
unless such agreements can be classified
under one of the recognized nominate

contracts or supported by a specific religious
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proof. This approach treats the legitimacy of
contractual arrangements as dependent on
prior religious endorsement and regards the
original presumption in relation to newly
created contracts as non-validity or non-
enforceability. The opposing interpretation
maintains that the term “contracts” is
expressed in unrestricted and general
language and therefore applies to every
agreement recognized as a contract by
rational and customary practice. Under this
view, the verse imposes the obligation of
performance on the general category of
contracts rather than on a closed list of
historical contractual types. The absence of
any textual qualification limiting the verse to
contracts known at the time of revelation
strengthens the argument that its normative
scope is not confined to historically
established examples. The study accordingly
addresses two primary questions: whether the
verse may be regarded as a jurisprudential
basis for contractual autonomy and the binding
force of private agreements, and whether its
general wording includes novel and
innominate contracts. The principal hypothesis
is that the verse possesses a broad and
unrestricted scope and that every rational
agreement formed through the free consent of
the parties falls within its application unless it
conflicts with a specific religious prohibition, a
mandatory legal rule, public order, or the
requirements of contractual justice (2-5, 12).

This research employs a descriptive-analytical

method combined with a comparative legal

and jurisprudential approach. It analyzes the
lexical, customary, jurisprudential, and legal
meanings of contract and examines the
doctrinal foundations of both the restrictive and
non-restrictive  theories in  Imamiyyah
jurisprudence and Sunni jurisprudence.
Particular attention is devoted to the linguistic
and jurisprudential meaning of the Arabic term
“‘uqdd,” the plural form of “‘aqd,” and to the
guestion of whether this term acquired a
specialized religious meaning distinct from its
ordinary and customary usage. The analysis
proceeds from the premise that, where a legal
expression has not acquired a specific
technical meaning under Islamic law, it should
ordinarily be interpreted according to its lexical
and customary meaning. In ordinary usage, a
contract signifies the creation of a binding
relationship, connection, or commitment
between two or more parties. Accordingly,
every reciprocal and binding agreement
recognized by rational custom may potentially
fall within the conceptual scope of the term.
The study also examines the principles of
generality and unrestrictedness in Islamic
legal theory, the distinction between individual
generality and categorical generality, and the
characterization of the verse as a proposition
whose rule applies whenever its general
subject matter is realized. Furthermore, the
arguments based on excessive specification
are critically assessed, particularly the claim
that interpreting “contracts” broadly would
require excluding such a large number of

invalid, revocable, or prohibited agreements
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that the general wording would become
implausible. The study also compares the
jurisprudential foundations of contractual
freedom with the legal treatment of private
agreements under Article 10 of the Iranian
Civil Code and Article 497 of the Afghan Civil
Code. Through this comparative framework, it
evaluates the extent to which Iranian and
Afghan law have translated Islamic principles
concerning contractual validity, consent,
custom, and the obligation to perform
agreements into modern statutory rules (7-10,
15).

The findings demonstrate, first, that the term
“contracts” in the verse has a customary and
rational meaning and has not been proven to
possess a distinct technical meaning created
by Islamic law. Consequently, its interpretation
should not be restricted to specific contractual
forms that were common during the period of
revelation. The subject of the command is the
general title of contract, and the legal
obligation applies whenever a relationship
recognized as a contract comes into
existence. This interpretation is consistent with
the understanding of the verse as a general
legal proposition in which the ruling is attached
to a universal subject rather than to a limited
set of historical instances. Therefore, contracts
developed in later periods may fall within the
verse whenever they satisfy the customary
meaning of contract. Second, the study finds
that the principal arguments advanced in
support of the restrictive theory are not

sufficiently persuasive. The assertion that the

verse concerns only established contracts
lacks a clear textual indicator, while the
argument based on excessive specification
does not necessarily invalidate the general
interpretation of the verse. The exclusion of
unlawful, usurious, excessively uncertain, or
otherwise prohibited contracts merely reflects
the operation of specific legal restrictions on a
general rule and does not transform the
general expression into a closed catalogue of
nominate  contracts.  Moreover, many
contemporary transactions can be analyzed
within existing categories such as sale, lease,
agency, partnership, or settlement, while
genuinely novel contractual forms may still be
recognized through the general evidentiary
scope of the verse. The validity of such
contracts is therefore not based on legislation
independent of the Sharia but on their
inclusion within general scriptural principles.
This analysis supports the position adopted by
a substantial group of Imamiyyah jurists who
have accepted the enforceability of newly
developed contracts through general proofs,
customary recognition, the presumption of
permissibility, the presumption of validity, and
the principle that contracts follow the intentions
of the parties (11, 16-20).

The comparative findings further indicate that
both Imamiyyah and Sunni jurisprudence
possess significant doctrinal capacity to
recognize novel contractual arrangements,
although the schools differ in their analytical
techniques and degree of flexibility. Within

Imamiyyah jurisprudence, the broader
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approach relies on the unrestricted language
of the verse, rational custom, the presumption
of validity, the presumption of permissibility,
and the binding force of lawful conditions.
Within  Sunni jurisprudence, the Hanafi
emphasis on custom and juristic preference
and the Maliki reliance on public interest and
customary practice have historically provided
considerable flexibility in addressing new
transactional needs. Although some restrictive
tendencies may also be found, particularly in
approaches that insist upon close adherence
to established textual forms, much of Sunni
jurisprudence accepts rational agreements
when they do not violate a definitive
prohibition. The legitimacy of novel contracts
in both traditions is nevertheless subject to
substantive limitations. A contract cannot be
recognized merely because it reflects the
parties’ consent; it must also avoid conflict with
definitive religious texts, usury, excessive
uncertainty,  unlawful  subject  matter,
exploitation, injustice, and disruption of public
order. The comparison between Iranian and
Afghan law reveals a similar convergence. In
Iranian law, Article 10 of the Civil Code
expressly recognizes private contracts as
enforceable when they do not expressly
conflict with the law, thereby providing a clear
statutory foundation for innominate
agreements and contractual autonomy. This
provision reflects the broader jurisprudential
understanding that lawful private agreements
possess binding force even when they are not

classified as nominate contracts. In Afghan

law, Article 497 defines a contract broadly as
the agreement of two wills to create, transfer,
modify, or extinguish a right within the limits of
the law. Although Afghan legislation does not
formulate contractual freedom in precisely the
same manner as lIranian law, its general
contractual rules and Hanafi jurisprudential
foundations allow the recognition of newly
developed agreements when they are based
on valid consent and remain consistent with
religious rules, mandatory law, and public
order (1, 2, 6, 7, 21).

In conclusion, the Qur'anic command to fulfill
contracts may be regarded as one of the most
important jurisprudential foundations for the
principle of freedom of contract within Islamic
law. The general and customary meaning of
the term “contracts,” the absence of a valid
textual restriction, and the structure of the
command all support its application to every
rational and lawful contractual relationship,
irrespective  of whether the relevant
contractual form existed during the period of
revelation. Novelty alone cannot constitute a
ground for invalidity, and the historical
absence of a contract does not remove it from
the scope of the obligation to perform
agreements. The decisive criteria are the
existence of genuine consent, rational and
legally recognizable contractual content, lawful
subject matter, and conformity with mandatory
religious and legal standards. Freedom of
contract in this framework is neither absolute
nor detached from ethical and social

regulation; rather, it is a qualified freedom
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exercised within the boundaries of religious
prohibitions, public order, mandatory rules,
good morals, and contractual justice. The
comparative examination of Iranian and
Afghan law confirms that both legal systems
are capable of accommodating novel and
innominate agreements, despite differences in
their jurisprudential foundations and legislative
formulations. Iranian law provides a more
explicit statutory expression of contractual
freedom, whereas Afghan law derives similar
capacity from its broad definition of contract,
its general contractual rules, and its Hanafi
foundations. A dynamic interpretation of the
verse therefore enables Islamic contract law to
respond to contemporary commercial,
technological, and financial developments
without abandoning its normative principles.
Such an approach simultaneously preserves
fidelity to Islamic legal sources, supports
economic innovation, strengthens legal
certainty, and prevents the contractual system
from becoming confined to rigid historical
forms that are unable to address the evolving

needs of modern societies.
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