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ABSTRACT

This study comparatively examines the Islamic jurisprudential and legal foundations governing the termination of a testamentary
usufruct, namely, a bequest of the right of usufruct, under Iranian, Egyptian, and Iraqi law, with particular reference to the
doctrines of Islamic schools of jurisprudence. The principal research question concerns the circumstances that result in the
termination or continuation of the legatee’s right of usufruct following the effectiveness of the testamentary disposition, as well
as the similarities and differences among the legal systems under examination. Employing a descriptive-analytical method and
a comparative approach, the study investigates four principal grounds for terminating a testamentary usufruct: the death of the
legatee, the killing of the testator by the legatee, the acquisition or expropriation of the bequeathed property, and the rejection
of the bequest by the legatee. The findings indicate that, according to most Islamic jurisprudential opinions and the laws of Iran,
Egypt, and Iraq, the right of usufruct is inherently personal and, as a general rule, terminates upon the legatee’s death unless
otherwise expressly stipulated. Furthermore, the intentional killing of the testator by the legatee constitutes a bar to entitlement
under the will and, to prevent abuse and uphold justice, results in the legatee’s disqualification from receiving the bequest.
Regarding the acquisition of the bequeathed property, the consolidation of ownership of the property itself and its usufruct in a
single person is regarded as terminating the right of usufruct. In addition, the rejection of the bequest after the testator’'s death
results in the termination of the testamentary disposition and the reversion of the relevant right to the heirs. Overall, the findings
reveal substantial convergence among the legal systems examined concerning the general principles governing the termination
of testamentary usufructs, while also identifying differences in legislative details and the implementation of legal rules.
Accordingly, the study recommends that legislators expressly specify the grounds for terminating testamentary usufructs and
adopt more comprehensive regulations to prevent interpretive and judicial disputes.
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EXTENDED ABSTRACT
A testamentary usufruct, understood as a

testamentary disposition through which the
testator grants another person the right to use
and enjoy property without transferring
ownership of the corpus, occupies a distinctive
position at the intersection of succession law,
property law, and Islamic jurisprudence.
Unlike a testamentary transfer of ownership, a
bequest of usufruct separates ownership of the
property from the right to derive benefit from
it, thereby creating a legal relationship
involving the testator, the legatee, the heirs,
and, in certain cases, public authorities. The
personal or proprietary character of the
usufruct significantly affects its duration,
transmissibility, and grounds for termination.
Islamic jurists have addressed this institution
through the general doctrines of wills,
usufruct, ownership, succession, and the legal
effect of death, while contemporary legal
systems have incorporated many of these
doctrines into statutory rules. Iranian,
Egyptian, and Iraqi law share a common
jurisprudential foundation but differ in the
degree to which they expressly regulate the
termination of a testamentary usufruct. The
central issue examined in this study is whether
the legatee’s usufruct continues or terminates
when particular events occur after the
testamentary disposition, especially the death
of the legatee, the killing of the testator by the
legatee, the acquisition of ownership of the
bequeathed property by the legatee, and the
rejection of the bequest. These questions are
especially important because the legal
characterization of usufruct as either a purely
personal right or a transferable financial right
determines whether it may pass to the
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legatee’s heirs or be consolidated with
ownership. Classical jurisprudential
discussions reveal substantial disagreement
concerning the effect of death and the extent to
which the testator’s presumed intention
governs the duration of the benefit (Al-Najafi,
1948; Jafari Langroudi, 2014; Mashmoushi,
2006).
This study adopts a descriptive-analytical and
comparative methodology. It first identifies
the jurisprudential foundations of
testamentary usufruct within the Hanafi,
Maliki, Shafii, Hanbali, and Ja‘fari schools
and then compares those foundations with the
relevant rules of Iranian, Egyptian, and Iraqi
law. The comparative method makes it
possible to distinguish between principles
derived from Islamic jurisprudence and
legislative solutions developed within each
national legal system. Particular attention is
paid to the doctrinal concepts of personal
consideration, consolidation of ownership and
usufruct, testamentary acceptance and
rejection, impediments to succession, and the
presumed intention of the testator. Hanafi
jurists generally treat testamentary benefit as
capable of continuing in favor of the legatee’s
heirs where the disposition indicates a benefit
extending beyond the legatee’s lifetime,
whereas Maliki authorities place greater
emphasis on the wording of the will and the
testator’s intention (Al-Gharnati al-Maliki; Al-
Kasani). Shafii jurisprudence contains
competing views, one permitting the
transmission of the remaining benefit to the
legatee’s heirs and another considering the
right terminated upon the legatee’s death
because the benefit was attached to that
person (Al-Shafi'i, 1990; Al, 1999). Hanbali



jurists also recognize the possibility that a
testamentary usufruct may continue beyond
the legatee’s death, particularly where the
benefit has been granted for a fixed period and
has acquired a financial character (Ibn, 1997;
Ibn Qudamah, 1994). Ja‘fari jurisprudence,
meanwhile, contains a dominant view that a
personal usufruct terminates upon the
legatee’s death, together with an opposing
view that a fixed-term usufruct may pass to the
heirs for the remaining period (Al-Bahrani; Al-
Khoei; Al-Najafi, 1948).

The first principal ground of termination
examined is the death of the legatee. The
jurisprudential materials indicate that the
outcome depends primarily on whether the
usufruct was granted for the legatee’s lifetime,
for a fixed period, or without an express
duration. Where the testator’s language links
the benefit directly to the legatee’s life, the
right generally terminates at death because the
personal basis of the disposition no longer
exists. Ja‘fari authorities support this
conclusion by relying on the personal
character of habitation and usufruct and on
reports indicating that property granted for
lifetime residence returns to its owners upon
the beneficiary’s death (Al-Bahrani; Al-Hurr al-
Amili; Al-Kulayni). However, where the
testator grants the benefit for a specified term,
some jurists argue that the legatee acquires a
financial right that survives death and passes
to the heirs for the unexpired portion of the
term (Al-Khoei; Al-Khoei). The comparative
legal analysis shows that Iranian law generally
emphasizes the personal character of usufruct
and treats the beneficiary’s death as a
terminating event, particularly where the
disposition does not clearly establish
transmissibility. Egyptian law regulates
termination more explicitly and recognizes the
death of the beneficiary before the complete
realization of the benefit as a ground for
extinguishing the testamentary usufruct. Iraqi
civil law similarly provides that usufruct

terminates upon the beneficiary’s death even
before the expiration of a specified term,
thereby adopting a strongly personal
conception of the right. Although the three
legal systems differ in statutory formulation,
they broadly converge on the principle that the
right does not pass to the legatee’s heirs unless
the testator’s intention or the terms of the
disposition clearly support continuation
(Jafari Langroudi, 2014; Mashmoushi, 2006;
Mohaqqiq Damad, 1959).

The second ground concerns the killing of the
testator by the legatee. Islamic jurisprudence
generally rejects the possibility that a person
may benefit from a testamentary disposition
after intentionally causing the testator’s death.
This rule is closely related to the broader
principle that unlawful killing constitutes an
impediment to inheritance and reflects the
maxim that no person should profit from
wrongdoing. Hanafi jurists adopt a
particularly strict approach and often treat
both intentional and accidental killing as
grounds affecting testamentary entitlement,
although the rationale differs according to the
degree of culpability (Al-Kasani). Maliki jurists
distinguish between intentional and accidental
killing, generally invalidating the bequest in
cases of intentional homicide because of the
suspicion that the killer sought to accelerate
acquisition of the benefit, while showing
greater flexibility in cases of accidental killing
(Malik ibn Anas, 1994). Shafi‘i jurisprudence
also recognizes Kkilling as capable of
invalidating a testamentary disposition,
especially when the act occurs after the will has
been made (Al-Imrani, 2000). Hanbali
authorities report several opinions, but an
influential position invalidates the bequest
where the killing is connected to an attempt to
hasten the testator’s death and obtain the
testamentary benefit (Ibn, 1997). Ja‘fari
jurisprudence similarly extends the rule that
killing bars inheritance to testamentary
acquisitions because both institutions involve
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post-mortem transfers of wealth (Al-Najafi,
1981). Iranian, Egyptian, and Iraqi law
generally reflect this moral and legal principle,
although they differ regarding the required
intent, age, criminal  responsibility,
participation, and existence of lawful
justification. The shared rationale is
preventive and corrective: the law must deny
testamentary benefits to a wrongdoer whose
unlawful act caused or accelerated the legal
event upon which the disposition became
effective.

The third and fourth grounds of termination
are the legatee’s acquisition of ownership of
the property and the rejection of the bequest.
When the legatee acquires ownership of the
corpus, the separate usufruct may terminate
through consolidation because the same
person becomes both owner and beneficiary.
Hanafi jurists compare this situation to the
termination of a loan when the borrower
purchases the borrowed property, reasoning
that a separate right of wuse becomes
unnecessary once full ownership has been
obtained (Al-Kasani). Maliki and Shafi‘i
discussions likewise recognize that the
legatee’s acquisition of the property may
absorb or extinguish the testamentary benefit,
although the precise result may depend on
whether the testator intended a merely
personal benefit or an enduring proprietary
arrangement (Al, 1999; Iyad ibn Musa ibn Iyad
ibn Amr al-Yahsabi al-Sabti, 2011). In Ja‘fari
jurisprudence, the testator’s intention remains
decisive: if the purpose was simply to provide
housing or support, acquisition of ownership
by the legatee removes the need for a distinct
usufruct, whereas a differently structured
disposition may require a more nuanced
interpretation (Al-Najafi, 1948). Contemporary
legal systems similarly recognize the merger of
ownership and usufruct as a normal ground of
extinction (Mashmoushi, 2006). Rejection of
the bequest presents a different issue because
a will does not ordinarily impose a benefit

against the legatee’s will. The dominant
jurisprudential position is that acceptance or
rejection becomes legally effective after the
testator’s death, since the testamentary
transfer is not completed during the testator’s
lifetime. Hanafi, Maliki, Shafi‘i, Hanbali, and
Ja‘fari jurists broadly agree that a rejection
made after death prevents acquisition or
causes the right to return to the estate,
although they differ concerning the legal effect
of silence, delayed acceptance, death of the
legatee before acceptance, and transmission of
the power of acceptance to the heirs (Al-Hurr
al-Amili; Al-Kasani; Al-Shafi'i, 1990; Ibn
Qudamah, 1994; Ibn Rushd al-Qurtubi, 1988).
Iranian law also recognizes express or implied
rejection after the testator’s death and
generally treats the rejected benefit as
returning to the estate or the heirs (Katouzian,
2005; Mohaqqiq Damad, 1959).

In conclusion, the comparative analysis
demonstrates that the termination of a
testamentary usufruct is governed by a
combination of the personal nature of the
beneficiary’s right, the testator’s intention, the
prohibition against benefiting from unlawful
conduct, the consolidation of ownership and
usufruct, and the legatee’s freedom to accept
or reject the testamentary disposition. Iranian,
Egyptian, and Iraqi law exhibit substantial
convergence because each has been deeply
influenced by Islamic jurisprudence, yet
important differences remain in statutory
detail and judicial implementation. Death
generally terminates a personally granted
usufruct, but a clearly defined fixed-term
benefit may justify continuation in favor of the
legatee’s heirs. Intentional killing of the
testator by the legatee operates as a decisive
impediment to entitlement because legal
systems cannot permit a person to profit from
wrongdoing. Acquisition of ownership usually
extinguishes the separate usufruct through
consolidation, while rejection after the
testator’s death prevents the benefit from



becoming definitively vested in the legatee.
These findings indicate that clearer legislative
provisions are needed to distinguish lifetime
usufructs from fixed-term proprietary
benefits, define the effect of the legatee’s
death, regulate the consequences of different
forms of homicide, and clarify the legal results
of acceptance, partial rejection, and delayed
rejection. Greater statutory precision would
reduce interpretive inconsistency, assist
courts in resolving disputes, protect the
testator’s intention, and establish a more
coherent balance among the rights of the
legatee, the heirs, and the owner of the

property.
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