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ABSTRACT

The fundamental transformation of contract law from classical formalism to modern justice-oriented approaches
has challenged the principle of the binding force of contracts in the face of structural inequalities embedded in
unconscionable and adhesion contracts. The present study adopts a comparative-analytical approach to examine
the doctrine of unconscionability in light of § 2-302 of the Uniform Commercial Code (UCC) and evaluates its
effectiveness in comparison with the traditional institutions of Iranian law. The findings indicate that the American
legal system, through a sophisticated distinction between procedural unconscionability (the absence of meaningful
choice resulting from oppression or unfair surprise) and substantive unconscionability (one-sided and oppressive
contractual terms), and by employing the sliding-scale theory, has established a dynamic mechanism for judicial
intervention and contractual adjustment. In contrast, the findings reveal that although Iranian law possesses
institutions such as the option of gross disparity (khiyar al-ghabn) and the doctrine of necessity (idtirar), it remains
incapable of effectively controlling imposed and oppressive terms due to the absence of a general theory and its
reliance on an all-or-nothing approach to invalidity. Critiquing the fragmented nature of existing protective legislation,
this article proposes that the Iranian legislature, drawing inspiration from the UCC model while adapting it to the
jurisprudential principles of 1a darar (the prohibition of harm) and the negation of hardship (nafy al-‘usr wa al-haraj),
should establish a general rule prohibiting unconscionable terms. The cornerstone of such reform could be the
conferral of judicial authority to modify contracts and declare partial invalidity, thereby enabling courts to remove or
restrict oppressive provisions while preserving the contract itself. This approach would create a sustainable balance
between legal certainty and commutative justice.
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EXTENDED ABSTRACT
The transformation of contract law from

classical  formalism  toward  modern
contractual justice has fundamentally
reshaped the normative meaning of freedom
of contract, particularly in legal systems
confronted with mass transactions, standard-
form agreements, adhesion contracts,
informational asymmetry, and unequal
bargaining power. The classical model of
contract treated the agreement as the
autonomous product of private will and
generally assumed that the parties themselves
were best positioned to determine the content,
value, and risks of their exchange. Under this
model, judicial intervention in the substance
of the bargain was considered exceptional
because the binding force of contract was
understood as a direct consequence of party
autonomy and private ordering (Atiyah, 1979).
However, the emergence of large-scale
commercial transactions, consumer markets,
standard contracts, and technically complex
goods weakened the empirical assumptions
underlying classical contract theory. In many
modern contracts, the weaker party does not
genuinely negotiate the terms, does not fully
understand hidden or technical clauses, and
often has no meaningful alternative except
acceptance or exclusion from the market. This
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reality has led modern contract law to
reconsider the limits of formal consent and to
develop  mechanisms for  controlling
oppressive terms, especially where contractual
form masks substantive imbalance (Rakoff,
1983). Within this development, the doctrine
of unconscionability in American law
represents one of the most important abstract
mechanisms for controlling contractual
fairness, while Iranian law still relies primarily
on traditional institutions such as freedom of
contract, khiyar al-ghabn, public order,
necessity, and scattered consumer-protection
rules (Ghanavati, 2010; Katouzian, 2014).

The present study adopts a comparative-
analytical approach to examine
unconscionability as a mechanism of judicial
control over contractual justice in American
and Iranian law. In American law, the doctrine
is most clearly reflected in § 2-302 of the
Uniform Commercial Code, which authorizes
courts to refuse enforcement of an
unconscionable  contract, enforce the
remainder of the contract without the
unconscionable clause, or limit the application
of an oppressive term in order to avoid an
unconscionable result. The theoretical
importance of this doctrine lies in the fact that
it does not merely test the formal validity of
offer, acceptance, and consideration, but



rather evaluates whether the process and
substance of the agreement are compatible
with fairness, conscience, and reasonable
commercial standards (Farnsworth, 2004).
Accordingly, unconscionability functions as a
bridge between law and equity: it preserves the
general value of contractual freedom while
preventing that freedom from becoming a
legal instrument for exploitation. The doctrine
therefore reflects the broader movement in
contract theory from a purely bargain-based
model toward a more justice-sensitive
conception of  contractual obligation
(Eisenberg, 1982). It does not deny private
autonomy, but it insists that autonomy must
be meaningful, informed, and not produced by
severe structural inequality, unfair surprise, or
oppressive allocation of rights and duties.

A central feature of the American doctrine is
the analytical distinction between procedural
and substantive unconscionability. Procedural
unconscionability concerns defects in the
process of contract formation, including
oppression, unfair surprise, lack of meaningful
choice, inequality of bargaining power, hidden
terms, fine print, complex legal language, and
the absence of realistic alternatives. This
dimension is especially visible in adhesion
contracts, where the stronger party drafts the
terms in advance and offers them on a take-it-
or-leave-it basis, leaving the weaker party
without real opportunity for negotiation
(Rakoff, 1983). Substantive unconscionability,
by contrast, focuses on the content of the
contract and asks whether the rights and
obligations imposed by the agreement are
excessively one-sided, oppressive, or shocking
to the conscience. Examples include grossly
excessive prices, broad disclaimers of liability,
severe limitations on remedies, abusive
arbitration clauses, and terms that transfer
disproportionate risks to the weaker party
(Hillman, 1997). The interaction between these
two dimensions is often explained through the
sliding-scale theory, under which a strong

showing of procedural unconscionability may
require a lesser degree of substantive
unfairness, while highly oppressive terms may
justify intervention even when procedural
defects are less extreme (Slawson, 1971). This
flexible model enables courts to assess the
contractual relationship as a whole rather than
reducing fairness to rigid formal categories.

Despite its protective function,
unconscionability has also been criticized from
the perspective of economic analysis of law.

Economic critics argue that judicial
intervention in contractual terms may
undermine market efficiency, increase

transaction costs, distort price signals, and
create uncertainty for commercial actors.
From this viewpoint, even harsh contractual
terms may reflect a rational allocation of risk
within a broader economic package, and
invalidating such terms may force firms to
raise prices for all consumers or withdraw
services from high-risk groups (Kronman,
1980). This criticism is particularly relevant in
relation to credit markets, standard-form
contracts, and consumer transactions, where
protective intervention may unintentionally
reduce access to goods, services, or financing
for vulnerable groups. Moreover, critics argue
that standard-form contracts generate
economic efficiency by reducing negotiation
costs, enabling mass distribution, and creating
predictable transactional frameworks (Rakoff,
1983). Nevertheless, the economic critique
does not fully eliminate the normative
necessity of fairness control, because market
mechanisms cannot always correct
informational asymmetry, monopoly power,
deceptive drafting, or the practical absence of
choice. Thus, the American experience reveals
a continuing tension between efficiency and
justice: unconscionability must be applied
cautiously enough to preserve legal certainty,
but not so narrowly that it becomes incapable
of restraining abusive contractual power
(Farnsworth, 2004; Hillman, 1997).
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In Iranian law, the general law of contracts has
not developed a comprehensive doctrine
equivalent to unconscionability. The Civil
Code remains strongly attached to the
principle of party autonomy, particularly
through Article 10, which recognizes the
validity of private agreements so long as they
do not violate mandatory law, public order, or
morality, and Article 219, which affirms the
binding force of valid contracts (Katouzian,
2014). Traditional institutions such as khiyar
al-ghabn provide a partial remedy against
gross disparity in exchange, but this remedy is
primarily objective, price-based, and focused
on imbalance between the values of reciprocal
performances at the time of contract
formation. It does not fully address procedural
defects such as absence of meaningful choice,
surprise terms, informational inequality, or
exploitation of market dependence. Similarly,
the doctrine of necessity does not necessarily
invalidate a contract concluded under
economic pressure, because Iranian law
generally  distinguishes necessity from
coercion and treats contracts concluded under
necessity as valid unless the circumstances
reach a level that undermines consent. Public
order and morality also possess potential
corrective capacity, yet Iranian judicial
practice has generally interpreted these
concepts narrowly and has not transformed
them into a general mechanism for reviewing
unfair commercial terms. Islamic
jurisprudential principles such as la darar and
the negation of hardship provide deeper
normative foundations for limiting harmful or
excessively burdensome obligations, but they
have not yet been systematically integrated
into a unified civil-law doctrine of unfair terms
(Ghanavati, 2010; Mohaghegh Damad, 2012).

The comparative findings show that Iranian
law has moved toward recognizing unfair
terms  through  scattered  legislative
developments, particularly in consumer-
protection law, electronic commerce, banking

regulations, and judicial responses to
excessive banking clauses. These
developments indicate a gradual shift from a
purely formal understanding of contractual
freedom toward a more balanced conception
of exchange justice (Adel & Shamsollahi, 2018).
However, this movement remains fragmented
because protective rules are dispersed across
special statutes and are not supported by a
general theory applicable to all adhesion
contracts or structurally unequal transactions.
Therefore, the main reform proposed by this
study is the adoption of a general rule
prohibiting unconscionable or unfair terms in
Iranian contract law, inspired by the
functional logic of UCC § 2-302 but adapted to
Iranian  legal culture and  Islamic
jurisprudential foundations. Such a rule
should define unfairness through both
procedural and substantive criteria, authorize
courts to invalidate only the oppressive clause
rather than the entire contract, and allow
judicial modification where preservation of the
contract is more consistent with justice and
legal certainty. In conclusion, the reception of
unconscionability in Iranian law should not be
understood as a mere borrowing from
American law, but as a modern reconstruction
of existing Iranian and Islamic principles in
response to the realities of contemporary
contracting. A general doctrine of unfair terms
would strengthen protection for weaker
parties, reduce the abuse of standard-form
contracts, improve judicial coherence, and
establish a more stable balance between
contractual freedom, economic efficiency, and
commutative justice.
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