© 2024 the authors. This is an open access article under the terms of the Creative Commons Attribution-NonCommercial 4.0 International (CC BY-NC 4.0) License.

Submit Date: 2024-09-18
Revise Date: 2024-11-10
Accept Date: 2024-11-21
Publish Date: 2025-03-15

The Encyclopedia of Comparative Jurisprudence and Law

Necessity of Criminalizing Private Bribery and Corruption with Emphasis on
the 1401 Penal Code Draft

Ehsan Saleh 1, Ali Mazidi Sharafabadi *2, Amir Mohammad Sedighian 3, Ali Zare Mehrgardi*, MohammadReza Rahmat®

1. PhD Student, Department of Law, Maybod Branch, Islamic Azad University, Maybod, Iran.

2. Assistant Professor, Department of Law, Yazd Branch, Islamic Azad University, Yazd, Iran. (Corresponding Author)
3. Assistant Professor, Department of Law, Maybod Branch, Islamic Azad University, Maybod, Iran.

4. Assistant Professor, Department of Law, Maybod Branch, Islamic Azad University, Maybod, Iran.

5. Assistant Professor, Department of Law, Faculty of Theology, University of Meybod, Meybod, Iran.

* Corresponding Author’'s Email: mazidi@sau.ac.ir

ABSTRACT

Bribery and corruption are terms used within Iran's administrative system to refer to corrupt behaviors, particularly
regarding financial corruption. Corruption remains one of the major challenges for the country, as reflected in various
reports. However, there is ambiguity surrounding the precise definitions of these terms. Thus, providing clear
definitions and developing regulations to combat these issues is crucial. Effective actions to fight corruption,
especially financial corruption, are essential to enhance transparency and accountability within Iran's administrative
system and ensure the proper use of public resources. The importance of addressing private bribery, whether
private bribery or private corruption, lies in the fact that financial corruption is one of the main causes of inefficiency
in administrative systems. Furthermore, bribery is a crime against public security and comfort, and every
government must seek appropriate solutions to address this phenomenon to maintain legitimacy and societal order.
In the past, bribery could only occur in the public sector; however, with the expansion of the private sector and the
transfer of many government duties to private entities, the conditions for bribery in the private sector have also
emerged. Although Iranian lawmakers have not generally criminalized private bribery, Article 588 of the Islamic
Penal Code refers to private corruption concerning judges and experts. However, the 1401 Penal Code Draft gives
attention to criminalizing corruption in the private sector. Based on international models, particularly the Merida
Convention, criminalizing private bribery has become essential. Therefore, this study emphasizes the necessity of
criminalizing private corruption and analyzes this issue according to the 1401 Penal Code Draft.
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EXTENDED ABSTRACT
The challenge of corruption, particularly

bribery, is a persistent issue within Iran's
administrative system, with substantial
implications for both public and private
sectors. Bribery and corruption, primarily
related to financial malpractices, continue to
undermine the efficiency and transparency of
administrative  structures. These issues
significantly impair the governance of public
services, leading to resource misallocation and
inefficiency. The lack of clear definitions
regarding bribery and corruption has hindered
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effective intervention in these areas. This
paper aims to highlight the importance of
criminalizing private bribery in Iran,
particularly in light of the 1401 Penal Code
Draft, which seeks to address this growing
concern. Corruption within the private sector
has been exacerbated by the increasing
convergence between private enterprises and
public sector functions, a phenomenon that
has created fertile ground for the emergence of
bribery beyond the traditional confines of

government institutions. Despite the absence
of clear criminalization of private bribery,



some provisions, such as Article 588 of the
Islamic Penal Code, have addressed bribery in
specific sectors, including judges and experts.
The introduction of the 1401 Penal Code Draft,
however, signals a crucial shift towards
recognizing the necessity of regulating private
bribery. This paper explores the reasons
behind the need for criminalizing bribery in
the private sector and analyzes the
implications of the 1401 Penal Code Draft,
positioning it against the backdrop of
international frameworks like the Merida
Convention,  which  underscores the
importance of a comprehensive legal approach
to combat bribery and corruption (Ashrafi et
al., 2021).

Iran’s approach to corruption and bribery,
especially in the private sector, has historically
been somewhat limited, with the focus
predominantly on public sector corruption.
However, as the private sector increasingly
assumes responsibilities traditionally held by
the government, it has become imperative to
address private bribery. Private sector
corruption is not only a significant
impediment to administrative efficiency but
also poses risks to societal trust and public
security. International legal frameworks have
long recognized the need to criminalize
bribery within the private sector, with the
Merida Convention serving as a key example.
The Convention’s provisions encourage
countries to introduce legislative measures to
combat private sector corruption, reinforcing
the idea that financial crimes, regardless of the
sector, should be equally punishable. In Iran,
the absence of a comprehensive legal
framework on private sector bribery has
resulted in inconsistent legal responses. This
gap in the law has led to challenges in
prosecuting private sector bribery, with
judicial decisions attempting to fill the void by
reinterpreting existing legal provisions.
Despite these efforts, the legal landscape
remains unclear, which makes it difficult for

the judiciary to effectively handle cases of
private bribery (Afosu-Emabh et al., 2005).

The 1401 Penal Code Draft represents a
significant step forward in addressing private
sector corruption, aligning with international
standards and expanding the legal framework
to include bribery within private enterprises.
The Draft proposes criminalizing private
bribery, with specific penalties for those
engaging in corrupt practices within private
companies, provided they are deemed public
service agents. This distinction marks a shift
from the previous legal framework, where only
public sector employees were explicitly
targeted. By recognizing private sector bribery
as a criminal offense, the 1401 Penal Code
Draft reflects a broader, more comprehensive
approach to tackling corruption across both
the public and private sectors. However, it also
raises questions about the appropriate scope
of this legal intervention. The Draft suggests a
tiered approach to penalties, with harsher
sentences for private sector bribery when it
involves individuals in positions of public
trust. While this is a step towards more
equitable legal treatment of bribery, it also
necessitates clearer definitions of what
constitutes a “public service agent” within the
private sector to avoid ambiguity and ensure
consistency in its application (Rohlfsen, 2012).
In the context of Iran’s legal system, the
challenge of criminalizing private bribery has
been exacerbated by the absence of precise
definitions for key terms such as “public
service agents” and “private sector.” The lack
of a clear legal framework for these terms
creates confusion in the judiciary, which
struggles to apply the law uniformly. Judicial
attempts to extend the definition of public
sector employees to include private sector
workers involved in public services, such as
bank employees, have met with mixed success.
While some legal interpretations have allowed
for the inclusion of private sector employees in
certain circumstances, the lack of legislative
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clarity continues to be a significant barrier to
effective prosecution. The 1401 Penal Code
Draft seeks to address these gaps by providing
a more structured approach to defining roles
within both the public and private sectors.
However, the Draft’s failure to fully define
these roles has led to concerns that ambiguity
will persist, complicating the application of the
law in practice. Further clarification of these
terms is essential to prevent misinterpretation
and to ensure that the law effectively targets
corruption in both public and private sectors
(Gevurtz, 2007).

The international community, particularly
through organizations like the United Nations
and Transparency International, has long
recognized the detrimental effects of
corruption on both domestic and global
economic systems. International conventions,
such as the Merida Convention, have played a
critical role in shaping national legal
frameworks and  pushing for the
criminalization of private bribery. These
conventions emphasize the importance of a
global approach to combating corruption,
recognizing that bribery is not confined to
national borders. The United Nations
Convention Against Corruption, for example,
mandates that signatory countries implement
legal measures to address both public and
private sector bribery. While Iran is a
signatory to these international agreements,
its legal system has lagged in fully integrating
these principles into domestic law. The 1401
Penal Code Draft represents Iran’s first serious
attempt to align with international standards
by criminalizing private sector bribery.
However, despite the advances made in the
Draft, more work remains to be done to ensure
that Iran’s legal system is fully equipped to
address the complexities of private sector
corruption in line with global best practices
(Albrecht & Majid Ghorcheh, 2009).

In conclusion, the 1401 Penal Code Draft
marks a critical development in Iran’s efforts

to combat private sector bribery. While it
introduces important legal provisions aimed at
addressing corruption within the private
sector, the law’s effectiveness will ultimately
depend on the clarity of its definitions and the
consistency of its application. The success of
this legal reform hinges on the ability to
delineate public sector duties from private
sector roles in a way that is both practical and
legally sound. As Iran continues to grapple
with the complexities of bribery and
corruption, further refinement of the Penal
Code will be necessary to ensure that it fully
captures the scope of corruption in both the
public and private sectors.
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