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ABSTRACT

The Istisna“ contract, as one of the significant instruments in Islamic commercial jurisprudence and Islamic finance, has assumed
an increasingly prominent role in legal and economic systems in recent years. This study was conducted with the aim of
comparatively analyzing the juristic and legal nature of the Istisna‘ contract within the Iranian legal system and examining its
economic functions. Within this framework, the theoretical and jurisprudential foundations of the contract were first explained
based on authoritative Persian, Arabic, and comparative sources. Subsequently, employing a descriptive—analytical method and
content analysis of legal documents and previous studies, the essential elements, conditions, juristic disagreements, and legal
foundations of the contract were examined, and its economic principles and practical functions were analyzed. The findings
indicate that despite certain differences of opinion within Islamic jurisprudence, Istisna‘ enjoys a reliable jurisprudential
foundation and is capable of being aligned with the general principles of contract law within the Iranian legal system. Furthermore,
the economic analysis demonstrated that, by facilitating installment-based payments, reducing transaction costs, and improving
liquidity management, this contract can serve as an effective financing instrument for projects. Comparative examination also
reveals that countries such as Malaysia and Jordan have facilitated broader utilization of this contract through the adoption of
precise implementing regulations. Finally, the study concludes that Istisna‘® possesses considerable legal and economic
capacities, and its further development in Iran requires more comprehensive regulations and greater standardization within the
banking and contractual sectors.
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EXTENDED ABSTRACT
The Istisna contract occupies an important

position in Islamic commercial jurisprudence
because it responds to a practical economic
need: the production or construction of goods,
assets, and projects that do not yet exist at the
time of contracting. Unlike ordinary sale
contracts, Istisna is based on a prior order for
manufacture or construction, in which the
requested object is defined through agreed
specifications, quality standards, price, and
delivery conditions. This characteristic has
made it particularly relevant to modern
financing structures, especially where large-
scale industrial, infrastructural, housing, and

manufacturing projects require phased
production and flexible payment
arrangements. The present study

comparatively analyzes the Istisna contract in
relation to Iranian legal regulations and
examines its economic functions in Islamic
finance. The importance of this inquiry lies in
the fact that although Istisna has deep roots in
Islamic jurisprudence, its modern use in
banking, project finance, and industrial
development requires renewed legal and
economic analysis. Prior studies have shown
that Istisna can reduce transaction costs,
facilitate financing, and provide an alternative
to conventional interest-based mechanisms
when properly structured within Sharia-
compliant frameworks (Al-Zarqa, 2000;
Taghavi & Bagheri, 2024). In this regard, the
article situates Istisna at the intersection of
jurisprudential  legitimacy, contractual
validity, and economic efficiency, arguing that
its development in Iran requires more precise
regulatory  recognition and  greater
institutional standardization.
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From a theoretical and jurisprudential
perspective, Istisna is commonly defined as a
contract in which one party requests the
manufacture, construction, or production of a
specified object, and the other party
undertakes to deliver it according to agreed
conditions. Its distinction from Salam,
Ju‘alah, and Muqgawala has been one of the
central issues in Islamic legal debate. In
Salam, the subject matter is usually a fungible
item whose price is paid in advance, whereas
Istisna is specifically connected with
production or construction and allows greater
flexibility regarding payment and delivery
arrangements (Khan & Sanaullah, 2021;
Razayqiyah & Isa ibn Uthman ibn, 2022).
Similarly, although Istisna may resemble
Mugawala in practical construction projects, it
retains a distinct jurisprudential character
because its legitimacy depends on the precise
determination of the manufactured object,
delivery time, price, and quality standards (Al-
Marzouqi & Al, 2021; Moradi et al., 2024). The
study emphasizes that the key elements of
Istisna include the contracting parties, the
ordered subject matter, the agreed price, the
delivery schedule, and the technical
specifications of the product or project. Jurists
have disagreed over some conditions of
validity and binding force, yet contemporary
scholarship generally recognizes Istisna as a
valid contractual instrument  when
uncertainty, deception, and excessive
ambiguity are controlled through detailed
contractual terms (Meri, 2016; Razayqiyah &
Isa ibn Uthman ibn, 2022).
Methodologically, the study employs a
descriptive—analytical and  comparative
approach. In the jurisprudential and legal
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sections, it examines Shi‘i and Sunni legal
discussions, contemporary Islamic finance
literature, Iranian contract principles, and
comparative experiences from selected Islamic
jurisdictions. The analysis focuses on the
contract’s  essential elements, validity
requirements, juristic disagreements, legal
foundations, penalty clauses, guarantees, and
possible conformity with Iranian contract law.
In the economic section, the study relies on
secondary data from prior research and
Islamic finance studies to evaluate the
practical functions of Istisna in project
finance, banking operations, small and
medium-sized industries, housing finance,
and infrastructure development. Special
attention is given to how the contract can
reduce transaction costs, improve liquidity
management, facilitate phased payments, and
distribute risks more efficiently among
contracting parties. The comparative method
also allows the article to assess experiences
from countries such as Malaysia, Jordan, and
Iraq, where more detailed regulatory
mechanisms have supported the practical use
of Istisna in Islamic banking and construction-
related contracts (Akhrazan, 2023; Lbouk &
Bouchama, 2019; Seyed et al., 2022). This
methodological framework enables the study
to combine legal interpretation with economic
analysis and to evaluate whether Istisna can
function effectively within Iran’s existing legal
and financial architecture.

The findings show that Istisna is
jurisprudentially defensible and legally
adaptable to the Iranian legal system,
particularly through the principle of freedom
of contract and the general rules governing
private agreements. Although Iranian law does
not provide a fully comprehensive
independent statute for Istisna, its structure
can be accommodated under general
contractual principles, provided that the
subject matter, obligations, quality standards,
delivery time, and price are sufficiently

determined. The study also finds that penalty
clauses and contractual guarantees play a
decisive role in ensuring performance and
reducing disputes. Jurisprudential and
magqasid-based analyses indicate that penalty
clauses in banking Istisna can protect the
parties’ legitimate expectations and encourage
timely performance, provided that such
clauses are not used as disguised interest or
unfair enrichment (Al-Saadi, 2024). Similarly,
guarantee mechanisms in ordinary and
parallel Istisna contracts can increase legal
certainty, reduce implementation risks, and
strengthen trust between Islamic banks,
contractors, and clients (Ananzeh, 2025).
Comparative legal studies of Iraqi and
Jordanian civil law further show that judicial
supervision over penalty clauses may help
preserve contractual balance and prevent
abuse while still respecting the binding force of
contractual obligations (Seyed et al., 2022).
These findings suggest that Iran can
strengthen the practical use of Istisna by
clarifying rules on performance guarantees,
technical specifications, delay liability, quality
control, and judicial or arbitral oversight.

The economic findings indicate that Istisna
has significant potential as a financing
instrument in Islamic banking and
development-oriented economic policy. Its
most important function is that it allows
financing to be linked directly to production,
construction, and real economic activity rather
than to purely monetary lending. This
connection makes Istisna especially useful for
industrial projects, housing construction,
infrastructure development, and small and
medium-sized enterprises that require gradual
financing and staged delivery. Economic
analyses show that Istisna can reduce
transaction costs by clarifying obligations in
advance, decreasing uncertainty, and allowing
parties to coordinate production, financing,
and delivery within one contractual
framework (Taghavi & Bagheri, 2024). It can



also support small and medium-sized
industries by improving access to finance and
allowing  entrepreneurs to  undertake
production without bearing the entire initial
cost alone (Talhi et al., 2020). In Islamic
banking, Istisna contributes to the
development of Sharia-compliant financial
products by enabling banks to finance real
assets and productive projects without
resorting to interest-based lending (Qanet &
Hasan, 2023; Zahid, 2015). Studies on housing
and construction finance further indicate that
Istisna can be applied to long-term project
structures, including staged construction and
infrastructure financing, where liquidity
planning and risk distribution are essential
(Elalaoui & Drissi, 2023; Lbouk & Bouchama,
2019). Therefore, the contract’s economic
value lies not only in its Sharia compliance but
also in its capacity to improve efficiency,
promote development, and align financial
flows with productive economic activity.

In conclusion, the study demonstrates that the
Istisna contract possesses substantial legal,
jurisprudential, and economic capacities and
can serve as an effective instrument for
financing production, construction, industrial
development, and infrastructure projects in
Iran. Its strength lies in combining contractual
flexibility with real-sector financing, allowing
parties to design phased payment structures,
manage liquidity, reduce transaction costs,
and allocate risks in a more efficient manner.
However, the full realization of these
capacities depends on regulatory
development, clearer banking standards,
stronger quality-control mechanisms, and
more precise rules on guarantees, delay, and
contractual enforcement. The Iranian legal
system already contains the general
foundations needed to accommodate Istisna,
but its broader and more secure application
requires specialized directives and
standardized contractual models adapted to
banking, industrial, and construction

contexts. The comparative evidence suggests
that countries with clearer implementation
frameworks have been more successful in
transforming Istisna from a classical
jurisprudential contract into a practical
instrument of Islamic finance. Accordingly,
the article concludes that the future
development of Istisna in Iran should move
toward comprehensive regulation,
institutional standardization, and coordinated
interaction between jurists, lawmakers, banks,
and economic actors so that this contract can
become a reliable mechanism for Sharia-
compliant financing and sustainable economic
development.
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