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ABSTRACT

In some cases, following Islamic jurisprudence, positive law imposes liability on the ‘agilah, relatives, or ultimately the public
treasury. Some scholars regard this form of liability as contrary to the principle of the personal nature of liability and, accordingly,
have either opposed these institutions or treated them as exceptional. However, an analysis of the nature of liability in these
institutions shows that such liability is a form of non-contractual civil liability. Moreover, in the laws of some countries, civil liability
arising from the act of another has become an established principle. Although the legislator, in the Islamic Penal Code enacted
in 2013, has confused the foundations and effects of the liability of the ‘aqgilah with the liability of relatives, explaining the
foundations of the civil liability of the ‘aqilah can contribute to the acceptance of the principle of non-contractual, and even
contractual, civil liability in the Iranian legal system, which will be addressed in this study.
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EXTENDED ABSTRACT
The present study examines the liability of the

‘agilah as a jurisprudential and legal
institution through the lens of non-contractual
civil liability arising from the act of another. In
classical legal thought, liability is generally
connected to the personal act of the
wrongdoer, and the principle of personal
liability has often been treated as a
foundational requirement of both criminal
justice and civil responsibility (Lecourt, 2008;
Porchy-Simon, 2006). However, the doctrine of
the ‘aqilah challenges this individualistic
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model by imposing financial responsibility for
certain accidental bodily injuries or homicide
on specified male agnatic relatives of the
wrongdoer. This has led some jurists to regard
the institution as exceptional, obsolete, or
inconsistent with modern legal rationality
(Hosseini Manesh, 2003; Ibn Torab, 2007). The
central argument of this study is that such an
interpretation is incomplete, because the
liability of the ‘aqilah should not be analyzed
as criminal punishment imposed on a non-
offender, but rather as a form of civil

Ty G 6 ST 6 reprie)



guarantee aimed at preventing
uncompensated harm.

The theoretical foundation of the study rests
on the distinction between punishment and
compensation. In Islamic jurisprudence,
blood money is not merely a penal sanction; it
also performs a compensatory function and
creates a financial obligation directed toward
restoration of the victim’s loss (Al-Kasani,
1988; Najafi, 1983). Accordingly, the liability of
the ‘aqilah may be understood as a non-
contractual civil obligation that arises by
operation of law after a harmful act, even
though the person legally required to pay has
not directly committed the wrongful act. This
logic has parallels in modern French civil
liability, where the decline of strictly
individual liability and the expansion of
liability for the act of another reflect a broader
tendency toward guaranteeing compensation
for victims (Cabrillac, 2005; Viney, 1995).
French legal doctrine has also emphasized that
civil liability is not necessarily the punishment
of moral fault, but the payment of a debt that
may justifiably be imposed on the person or
institution best able to bear it (Benabent, 2005;
Delebecque & Pansier, 2008).

The study further shows that the liability of the
‘aqilah resembles a familial form of risk
distribution. In cases of pure mistake, where
the wrongdoer may be unable to bear the full
burden of blood money, the obligation is
distributed among relatives so that the victim’s
right to compensation is not lost (Al-Tusi,
1968; Khomeini, 1994). This structure can be
compared with modern mechanisms such as
collective liability, insurance, guarantee funds,
and solidary or in solidum obligations, all of
which seek to prevent the victim from
remaining uncompensated because of the
insolvency or absence of the immediate
wrongdoer (Legier, 2008; Malinvaud, 2005).
From this perspective, the ‘aqilah is not
merely a tribal remnant but an early model of
collective civil responsibility. Its rationale is

especially significant in contemporary legal
systems that increasingly move from fault-
based individual liability toward broader
compensation-oriented models (Jeuland,
2009; Toulet, 2005).

The article also considers possible foundations
for the liability of the ‘aqilah. Cooperation and
social solidarity are among the most
persuasive  explanations, because the
institution reflects a duty of familial support in
cases where the financial consequences of
accidental injury exceed the capacity of the
wrongdoer (Al-Kasani, 1988). Other possible
justifications, such as the rule that benefit
entails burden, are less convincing, because
inheritance rights do not fully correspond to
the equal distribution of liability among the
‘agilah (Al Bahr al-Ulum, 1982). Likewise,
grounding the liability of the ‘aqilah in
presumed fault in education or supervision is
problematic, particularly where remote
relatives have no realistic influence over the
wrongdoer’s conduct (Awda). For this reason,
some jurists have treated the institution as a
devotional or text-based ruling (Ibn Hazm al-
Andalusi). Nevertheless, from the standpoint
of civil liability, its most coherent justification
lies in the protection of the victim and the legal
distribution of financial risk.

The study also addresses the relationship
between the liability of the ‘aqilah, the liability
of relatives, and the liability of supervisors. In
Islamic jurisprudence, there are cases in which
relatives may be required to compensate for
harm where the offender has fled, died, or
lacks property, especially in order to prevent
the blood of a Muslim from being wasted (Al-
Hilli, 1988; Al-Hurr, 1993). In Iranian civil
liability law, a related but distinct form of
liability exists where a person responsible for
the care of a minor or insane person is liable
for harm caused by that person, provided the
relevant conditions of supervision and fault
are satisfied. This resembles French civil law
rules concerning parental or institutional



responsibility for persons under care
(Mazeaud et al., 1978; Viney & Jourdain, 1998).
The possible overlap between these doctrines
should not be treated as contradiction. Rather,
the liability of the wrongdoer, the supervisor,
the ‘aqilah, relatives, and even the public
treasury can be arranged within a coherent
compensatory system, provided that their
functions are clearly distinguished.

In conclusion, the liability of the ‘aqilah
should be reinterpreted not as an irrational
exception to personal responsibility, but as a
historically rooted and legally meaningful
mechanism of non-contractual civil liability
arising from the act of another. Its main
function is not  punishment, but
compensation, guarantee, and prevention of
uncompensated injury.  Although the
institution requires doctrinal refinement in
contemporary Iranian law, especially
regarding the continuing liability of the actual
wrongdoer and the possible right of recourse
after payment, it can still contribute to the
development of a more comprehensive theory
of civil responsibility. By placing the ‘aqgilah
within the broader framework of collective
compensation and civil guarantee, the legal
system can preserve the compensatory
wisdom of Islamic jurisprudence while
harmonizing it with modern principles of non-
contractual liability.
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