Submit Date: 22 December 2025
Revise Date: 21 April 2026
Accept Date: 28 April 2026
Publish Date: 30 April 2026

The Encyclopedia of Comparative Jurisprudence and Law

Legal and Jurisprudential Examination of the Discovery of Life of a Missing
Person After the Issuance of a Presumptive Death Judgment in Relation to
His Financial Affairs

Ghadir Gharibpour Pashtirit, Amir Rezaei Foumani?*, Batool Mehregan Soumeh Sarai®

1. Department of Law, Ra.C., Islamic Azad University, Rasht, Iran
2. Department of Law, BaA.C., Islamic Azad University, Bandar Anzali, Iran
3. Department of Theology and Islamic Science, Ra.C., Islamic Azad University, Rasht, Iran

* Corresponding Author's Email: AmirRezaei@iau.ac.ir

ABSTRACT

The present article aims to elucidate the effects and consequences of a presumptive death judgment, particularly with respect
to the financial affairs of the missing person, through a descriptive—analytical method. It seeks to answer the following questions:
What are the legal effects of presumptive death, and if the life of the missing person is definitively established after the issuance
of a presumptive death judgment, which authority is competent to revoke and invalidate such judgment, and through what
procedure? Furthermore, if dispositions concerning the property and financial rights of the missing person have occurred during
the interval between the issuance of the presumptive death judgment and the establishment of the person’s survival, to what
extent can such dispositions be reversed? Ultimately, the study concludes that the legislator, for the purpose of determining the
status of the property of the absent person, has equated presumptive death with natural death; therefore, presumptive death
carries the same consequences as actual death. However, the legislator has remained silent regarding the dissolution or
continuation of the marriage contract following the issuance of such judgment. Another conclusion is that the competent authority
for revoking and invalidating a presumptive death judgment is the same court that originally issued the judgment, and any
interested person or persons may submit a request to that court. Considering the nature of judicial decisions in non-contentious
matters, the court may depart from its previous ruling. Moreover, except in cases expressly provided by law, the affairs of the
absent person should, as far as possible, be restored to the status existing prior to the person’s disappearance.
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EXTENDED ABSTRACT
The present study examines the legal and

jurisprudential dimensions of discovering the
survival of a missing person after the issuance
of a presumptive death judgment, with
particular emphasis on the financial
consequences of such discovery. In Iranian
civil law, a missing person is generally
presumed alive until legal conditions justify
the issuance of a presumptive death judgment;
therefore, the legal system initially protects the
person’s financial and non-financial interests
through principles such as continuity of prior
status and preservation of rights (Safaei,
2004). The problem becomes more complex
when the court, after the lapse of statutory
periods and absence of any reliable
information, issues a presumptive death
judgment, because such judgment enables the
transfer of the missing person’s property to
heirs and may affect inheritance, testamentary
dispositions, debts, contractual relations, and
family-related financial rights (Bayat & Bayat,
2021). The central issue addressed in this
study is whether the subsequent discovery of
the missing person’s survival invalidates all
legal measures taken on the basis of
presumptive death, and to what extent
property, benefits, substitutes, or financial
rights must be restored to the returning
person.
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This study adopts a descriptive—analytical
method and relies on Iranian civil law, the Law
of Non-Contentious Matters, and
jurisprudential principles governing absence,
presumed death, estate administration, and
financial liability. The analysis begins from the
premise that presumptive death is not
identical to actual biological death, although
the legislator treats it as functionally
equivalent in certain financial matters,
especially for determining the status of
property and allowing heirs to take possession
after judicial authorization (Arshadi, 2005). In
non-contentious matters, judicial decisions
differ from ordinary adversarial judgments,
because the court may revise or withdraw its
prior decision when the factual basis of that
decision is later shown to be incorrect
(Hosseini, 2011). Accordingly, when the
survival of the missing person is established,
the competent authority to remove the effects
of the presumptive death judgment is the same
court that issued it, and the request may be
submitted by the returning person, heirs,
legatees, executors, or, where protection of the
missing person’s property  requires
intervention, the public prosecutor (Rezaei
Foumani, 2022).

The findings indicate that the discovery of
survival has its most direct effect on
inheritance and property distributed among
heirs. Under the relevant civil law rule,



persons who received the missing person’s
property as heirs must return whatever
remains from the original property, its
substitute, or its benefits at the time the
missing person reappears (Safaei, 2004).
However, heirs are generally not liable for
property that has been consumed, destroyed,
or no longer exists, because their possession
followed a court judgment and was legally
treated as ownership during the period in
which the presumptive death judgment
remained effective (Haeri Shahbagh, 2003).
This rule must nevertheless be interpreted
narrowly, since exemption from liability
contradicts the general principle that a person
who controls another’s property is liable for its
return or replacement (Rezaei Foumani, 2021).
Therefore, if fraud, deception, or wrongful
conduct caused the issuance of the
presumptive death judgment, liability may
arise under principles of causation and
inducement to loss (Rezaei Foumani, 2022).
The study also finds that the rule governing
heirs should not automatically extend to all
analogous cases, such as estates of other
persons from whom the missing person would
have inherited; where distribution was made
incorrectly because the missing person was
presumed dead, restoration should follow the
ordinary rules of invalid distribution and
financial liability.

The study further shows that testamentary
dispositions require a separate analysis. If the
missing person had made a will before
disappearance and the object of the will was
delivered to the legatee after presumptive
death, the later discovery of survival raises the
question whether the legatee is treated like an
heir. One view applies the same rule used for
heirs and denies liability for consumed
property, because delivery occurred on the
basis of judicially recognized presumptive
death (Arshadi, 2005). However, the stronger
view is that the statutory exemption should
remain confined to inheritance, because it is

an exceptional rule and must be interpreted
restrictively.  Accordingly, the legatee’s
possession of the bequeathed property should
be treated as a possession subject to return,
and the legatee should be responsible for
defects, destruction, or benefits of the property
where ordinary liability rules require such
responsibility. With regard to debts, the
issuance of a presumptive death judgment
makes deferred debts due, similar to actual
death, and creditors may collect from the
estate (Bakhtar, 2008). Yet if the missing
person later returns, payments made
prematurely on the basis of presumptive death
may be treated as legally ineffective, requiring
creditors to restore what they received before
maturity and wait until the original due date
(Rezaei Foumani, 2022).

The financial consequences of survival also
extend to marriage, maintenance, dowry, and
divorce-related rights. The maintenance of the
missing person’s dependents must generally
be paid from his property during absence, and
the discovery of survival does not invalidate
maintenance  already  paid,  because
maintenance is a legal and religious obligation
attached to the marital and kinship
relationship (Safaei & Emami, 2021). A more
difficult  question  concerns  whether
presumptive death dissolves marriage. One
view holds that presumptive death does not
necessarily affect non-financial personal
status, because the statutory rules primarily
concern property, and separate provisions
govern divorce of the wife of a missing
husband (Safaei & Ghasemzadeh, 1978).
Another view considers presumptive death
analogous to actual death and therefore
capable of dissolving marriage, especially
because legal personality and estate
distribution are treated as terminated after the
judgment (Haeri Shahbagh, 2003). If the latter
view is adopted and the wife is deprived of
maintenance after presumptive death, the
later discovery of the husband’s survival may
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revive her claim for past maintenance, since
the dissolution was based on an erroneous
judicial assumption and a wife, unlike other
relatives, may claim past maintenance (Safaei
& Emami, 2021). The wife’s dowry, however,
remains unaffected by the discovery of
survival, because ownership of the dowry
arises upon conclusion of the marriage
contract. Other financial rights, such as
reimbursement of household expenses,
compensation for marital services, and dowry
adjustments after divorce, must be assessed
according to their own legal bases (Bayat &
Bayat, 2021; Sayyari & Salehnasab, 2020).

In conclusion, the study demonstrates that the
discovery of the survival of a missing person
after a presumptive death judgment does not
produce a single uniform consequence in all
legal relations. Rather, each financial effect
must be assessed according to the nature of the
act performed, the legal basis of possession or
payment, the existence or destruction of
property, and the distinction between ordinary
rules and exceptional statutory protections.
The general principle is that the missing
person should, as far as legally possible, be
restored to the position he occupied before
disappearance; however, this restoration is
limited where the law protects good-faith acts
performed under a valid judicial judgment.
The most balanced approach is therefore to
invalidate measures directly dependent on
presumptive death while preserving necessary
acts of administration and protection, and
while restricting exemptions from liability to
the precise cases recognized by law. This
approach protects the returning person’s
financial rights without undermining legal
certainty, judicial authority, or the legitimate
reliance of those who acted under a
presumptive death judgment.
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