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ABSTRACT

Constructive loss is one of the important and relatively emerging concepts in the analysis of contractual relationships. It arises
in situations where the property physically continues to exist, yet due to legal or contractual impediments, restitution of the
property to the original owner becomes impossible. This concept is rooted in the foundations of Imami jurisprudence and has, in
recent years, attracted increasing attention within Iranian judicial practice, particularly in cases where the contractual property
has been transferred to third parties or where ownership has become stabilized within the registration system. The principal
issue of this study is to explain the legal and jurisprudential effects of constructive loss in contracts and to examine the criteria
for its realization within Iranian judicial practice. The present study was conducted using a descriptive—analytical method and
library-based sources. Initially, the jurisprudential foundations of constructive loss in the works of Imami jurists and the related
jurisprudential principles were examined. Subsequently, through analysis of civil laws, the effects of this institution within Iranian
contract law were clarified. Furthermore, relevant judicial decisions were studied in order to analyze the practical interpretation
and application of this concept in judicial practice. The findings of the study indicate that although the term “constructive loss”
has rarely been used explicitly in Imami jurisprudence, its substance can be inferred from principles such as liability arising from
possession (zaman-e yad), the no-harm principle (la zarar), and the rules governing option liability. In Iranian civil law, despite
the absence of an explicit statutory definition, the effects of this concept can be observed in discussions concerning the extinction
of the obligation to return the specific property and its conversion into the payment of equivalent property or monetary value.
Examination of judicial practice demonstrates that courts, in cases such as the official transfer of property to a good-faith third
party, stabilization of ownership within the registration system, and the creation of irreversible changes in the legal status of the
property, regard the property as constructively destroyed and consider restitution of the original property impossible. The results
of the study reveal that the concept of constructive loss in Iranian law has gradually evolved from a theoretical jurisprudential
analysis into a practical instrument for resolving contractual disputes. Judicial practice, with emphasis on preserving transactional
security, the validity of official documents, and the protection of good-faith third parties, has accepted the realization of
constructive loss in many cases and imposed its legal consequences upon contractual relationships. Nevertheless, in order to
prevent overly broad interpretations while simultaneously protecting legitimate ownership, it is necessary for the criteria
governing the realization of constructive loss to be more precisely clarified and systematically regulated in both legislation and
judicial practice.

Keywords: Constructive Loss, Contracts, Imami Jurisprudence, Judicial Practice, Transfer to Third Parties, Transactional
Security.
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EXTENDED ABSTRACT
Constructive loss in contracts refers to a legal

and jurisprudential situation in which the
subject matter of a contract physically
continues to exist, yet, due to a legal,
contractual, registrational, or practical
impediment, it can no longer be restored to the
original owner or the party entitled to
restitution. This concept occupies an
important position at the intersection of
Imami jurisprudence, Iranian civil law, and
contemporary judicial practice, because it
addresses cases in which the ordinary
consequence of contractual dissolution—
namely, restitution of the specific property—
becomes impossible without the physical
destruction of the property itself. In classical
jurisprudential analysis, the explicit term
“constructive loss” may not always appear as
an  independent  technical category;
nevertheless, its substantive logic can be
inferred from rules concerning possession
liability, destruction, causation, liability
during the period of option, the no-harm
principle, and the protection of lawful
property (Ansari, 2001; Bojnourdi, 1998;
Makarem Shirazi, 1990). In modern Iranian
legal scholarship, constructive loss has gained
greater doctrinal significance because it
provides a conceptual solution for disputes
arising  after  rescission, termination,
cancellation, or dissolution of contracts,
especially where the property has been
transferred to a third party, registered
officially, or placed in a legal condition that
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prevents restitution (Aghakhani, 2021;
Mousavi Faragheh, 2023). Thus, the central
problem of the study is whether, in cases
where the property remains materially intact
but legally unrecoverable, one may treat the
property as constructively lost and attach to it
the same legal consequences as actual loss.

The  jurisprudential = foundations of
constructive loss may be traced to several
principles of Imami jurisprudence. The rule of
liability of possession establishes that a
possessor who takes or controls another’s
property may be liable for its return or
substitute ~ when  restitution = becomes
impossible (Hosseinikhaah, 2011). The rule of
“loss during the period of option” also plays a
significant role, because it determines the
allocation of risk where a contract remains
unstable due to the existence of a right of
rescission (Sobhani, 1998; Tabatabaei & Jafari
Khosroabadi, 2010). In addition, the
jurisprudential rules of no harm and respect
for Muslim property support the conclusion
that a party whose property cannot be restored
should not be left without compensation
(Bojnourdi, 1998; Makarem Shirazi, 1990).
Jurists have differed on the validity of
transferring property during the period of
option. Some, such as Sheikh Tusi, restrict
alienating dispositions during the option
period because they may frustrate the seller’s
right to recover the property upon rescission
(Tusi, 1967, 1986). Others, such as Allameh
Hilli and Shahid al-Awwal, emphasize the
transfer of ownership upon conclusion of the
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contract and therefore regard the buyer’s
dispositions as valid, even if they later prevent
restitution (Hilli, 1993; Shahid, 1989). This
disagreement shows that constructive loss is
not merely a technical legal fiction, but a
doctrinal mechanism for balancing ownership,
contractual stability, rescission rights, and
compensation.

In Iranian civil law, although constructive loss
has not been expressly and independently
defined by statute, its effects can be observed
in the rules governing contractual dissolution,
civil liability, restitution, substitute
performance, and compensation. Iranian
contract law generally assumes that, upon
dissolution of a contract, each party must
return what was received; however, where the
specific property cannot be returned, the
obligation is transformed into the payment of
equivalent property or monetary value
(Emami, 2008; Katouzian, 1997; Safaei, 2020).
This transformation is central to the legal
function of constructive loss. The concept is
also connected with non-contractual liability,
because the inability to return the property
may result from a wrongful act, causation,
possession, unjustified enrichment, or legal
transfer to another person (Babaei, 2022;
Katouzian, 2006; Khalesi & Nikoukar, 2009).
From this perspective, constructive loss differs
from actual physical loss: in actual loss, the
object is materially destroyed, whereas in
constructive loss, the object exists but is legally
beyond the reach of the claimant (Jafari
Langroudi, 2009). This distinction is essential
in cases involving registered immovable
property, formal documents, and transfers to
good-faith third parties, because reversing
such transfers may destabilize legal certainty
and undermine trust in official deeds (Alsan et
al., 2024; Houshmandi, 2024).

The study also shows that judicial practice in
Iran has gradually moved toward a functional
understanding of constructive loss. Courts
have increasingly treated certain legally

irreversible situations as equivalent to loss,
particularly where property has been formally
transferred to a third party, ownership has
been stabilized in the registration system, or
annulment of the transfer would disturb
transactional security and public trust in
official documents. This judicial approach is
especially significant in disputes involving
executive transfers, mortgage enforcement,
official deeds, and third-party acquisitions in
good faith. In these cases, courts may reject
claims for restitution of the specific property
and limit the claimant’s remedy to
compensation, substitute value, or other
financial remedies. This tendency aligns with
recent doctrinal studies that present
constructive loss as a strategy for protecting
the validity of official deeds and reducing
conflicts between ordinary claims and
registered ownership (Alsan et al., 2024;
Javaherkalam & Haddadi Ardakani, 2023). At
the same time, judicial reliance on
constructive loss must remain carefully
delimited. If every transfer to a third party is
automatically treated as constructive loss, the
doctrine may weaken legitimate ownership
and overprotect formal appearances.
Therefore, the good faith of the third party, the
official nature of the transfer, the stability of
the registration status, and the practical
impossibility of restoring the property must be
assessed together (Aghakhani, 2021; Khaloui
Tafti & Abbasinejad, 2021).

The legal effects of constructive loss in
contracts can be summarized in several
interrelated consequences. First, it affects the
possibility of restitution after rescission,
termination, or cancellation, because the
entitled party may lose the right to demand the
specific object and may instead be restricted to
claiming equivalent property, price, or
damages (Ghasemzadeh, 2007; Shahidi, 2009).
Second, it influences the allocation of risk
between the parties, particularly in contracts
subject to options, where the question arises



whether a buyer may dispose of the property
before the option-holder exercises the right of
rescission (Sokouti Nasimi, 2014; Tabatabaei &
Jafari Khosroabadi, 2010). Third, it affects the
relationship between the original contractual
parties and third parties, especially good-faith
transferees whose ownership has been
formally registered (Houshmandi, 2024;
Javaherkalam & Haddadi Ardakani, 2023).
Fourth, it transforms the nature of the remedy
from proprietary restitution to personal
compensation, thereby shifting the dispute
from recovery of the object to monetary or
equivalent reparation  (Babaei, 2022;
Katouzian, 2008). These effects demonstrate
that constructive loss functions as a bridge
between the classical jurisprudential theory of
liability and the modern legal need for
transactional security. It neither fully denies
the original owner’s right nor unconditionally
disrupts later transactions; rather, it attempts
to convert an impossible restitution claim into
a compensatory remedy.

In conclusion, constructive loss in Iranian
contract law is a dynamic and evolving legal
institution that reflects the interaction
between Imami jurisprudence, civil liability,
contractual remedies, and  judicial
pragmatism. Its importance lies in the fact that
it provides a practical answer to cases in which
the subject matter of a contract has not
physically perished but has become legally
unrecoverable. The study demonstrates that
this concept has gradually moved from a
primarily theoretical jurisprudential idea
toward a functional judicial tool for resolving
disputes involving rescission, transfer to third
parties, official registration, and impossibility
of restitution. Nevertheless, its expansion
requires caution. Constructive loss should not
be applied so broadly that it undermines
legitimate ownership, weakens restitutionary
rights, or permits unjustified reliance on
formal transfer. A balanced approach requires
precise legal criteria, careful judicial

reasoning, and systematic legislative
clarification. Such an approach can preserve
the authority of official deeds and
transactional security while also protecting
lawful ownership and ensuring fair
compensation when restitution of the specific
property is no longer possible.
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