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ABSTRACT

The duty to prevent loss to the counterparty constitutes one of the most significant manifestations of transformation in contract
law, grounded in principles such as “equity,” “good faith,” and “economic efficiency.” This duty obliges the injured party to adopt
reasonable measures to prevent harm to the counterparty and entails several legal consequences, the most important of which
are deprivation of the right to claim avoidable damages, non-enforcement of the contract, and substitute performance. The
present study employs a descriptive—analytical method with a comparative approach between the United States legal system,
Imami jurisprudence, and Iranian law in order to examine the foundations and effects of this duty in American law, as well as the
feasibility and challenges of its recognition in Iranian law. In American law, particularly within the field of contract law, this duty
has been accepted and performs an effective role in limiting contractual liability and enhancing economic efficiency. In Imami
jurisprudence, doctrines such as the “no harm” principle, the “assumption of risk” rule, and “good faith” may provide theoretical
support for the acceptance of this duty. In Iranian positive law, this duty may be implicitly inferred from provisions such as Article
4 of the Civil Liability Act and Article 15 of the Insurance Act. The principal challenge, however, lies in the requirement of specific
performance under Article 237 of the Iranian Civil Code.
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EXTENDED ABSTRACT
Contemporary contract law has increasingly

moved beyond a purely compensatory model
of liability and has developed a preventive
orientation under which parties may be
expected to avoid or reduce losses that can
reasonably be prevented. The duty to prevent
loss to the counterparty in contract law
represents one of the most important
manifestations of this transformation, because
it links contractual liability to equity, good
faith, causation, and economic efficiency.
Under this idea, where one party to a
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contractual relationship is exposed to a serious
and foreseeable loss, and the other party can
prevent that loss without sacrificing a
contractual benefit, assuming substantial risk,
or incurring unreasonable cost, the law may
recognize a duty to take preventive action. In
American law, this duty is rooted in the
broader history of the duty to rescue and the
Good Samaritan tradition, although the
common-law starting point remains the
general rule that there is no universal duty to
rescue another person (Bohlen, 1908; Dressler,
1995; Hyman, 2005; Keeton, 1984).
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Nevertheless, American law has gradually
limited this rule through recognized
exceptions, especially where a special
relationship exists between the parties (Kelley,
1999; Ray, 2020). A contractual relationship
may itself be understood as a special
relationship, and this provides a doctrinal
basis for recognizing a duty to prevent
avoidable loss in contract law (Eisenberg,
2002). Thus, although the duty is not always
expressly named in statutes, it appears
through rules such as mitigation of damages,
late acceptance, silence as acceptance, the duty
to warn, cooperation, substitute performance,
and prevention of avoidable loss (Eisenberg,
2002, 2018).

The theoretical foundations of this duty in
American contract law are diverse and
mutually reinforcing. One foundation lies in
the natural-law and social-contract tradition,
especially Locke’s view that individuals have
duties not only to preserve themselves but also
to avoid harming the life, liberty, health, and
property of others (Heyman, 1994; Locke,
1954). A second foundation is moral
responsibility, because failure to perform an
easy rescue or to prevent serious avoidable loss
is generally regarded as blameworthy, even if
not every moral wrong should automatically
become a legally enforceable wrong (Ripstein,
2000; Weinrib, 1980). A third foundation is
equity, which supports rules requiring a party
to notify the other of late acceptance,
imminent breach, or preventable loss where
silence would unfairly expose the other party
to harm (Eisenberg, 2002, 2018). A fourth
foundation is good faith, because contract
performance is not limited to literal
compliance with express terms but also
requires fair dealing, cooperation, and
avoidance  of  opportunistic = conduct
(Farnsworth, 2004; Murray, 2011). A fifth
foundation is causation: when an injured party
could have avoided loss through reasonable
action but fails to do so, the additional loss

may be attributed not to the original breach
alone but also to the injured party’s own
omission (Eisenberg, 2018). Finally, economic
efficiency strongly supports this duty, since
legal systems should discourage wasteful
conduct, unnecessary continuation of
performance after repudiation, and avoidable
accumulation of damages (Goetz & Scott, 1983;
Saidov, 2021).

The practical effects of the duty to prevent loss
to the counterparty are especially visible in the
limitation of recoverable damages. The most
important effect is that losses that could
reasonably have been avoided are not
recoverable. This does not mean that the
injured party is punished independently;
rather, the legal consequence 1is the
proportional reduction of the damages that
may be claimed (Eisenberg, 2002; Fried, 1981).
This logic is also reflected in international
instruments such as the CISG and the
UNIDROIT Principles, which require the
injured party to take reasonable measures to
reduce loss and deny recovery for avoidable
damage (Saidov, 2021). At the same time, if the
injured party incurs reasonable costs in
attempting to prevent or reduce loss, those
costs are recoverable, even if the attempt
ultimately fails, because the law should
encourage reasonable preventive behavior
rather than discourage it through the risk of
uncompensated expense (Eisenberg, 2018;
Goetz & Scott, 1983). The duty also operates in
the formation and continuation of contracts:
silence may amount to acceptance where a
party knowingly benefits from services and
fails to object, and late acceptance may become
effective if the offeror fails to notify the offeree
that the acceptance was too late (Eisenberg,
2018; Farnsworth, 2004; Murray, 2011).
Conversely, failure to notify the offeror of
acceptance by performance may release the
offeror from contractual obligation where the
offeror could not reasonably know that the
contract had been formed (Eisenberg, 2018).



These examples demonstrate that the duty is
not limited to damages after breach but
extends to the structure and fairness of
contractual relations.

Another major effect of this duty is substitute
performance, or cover, which requires the
non-breaching party to act reasonably in the
market after breach in order to avoid
unnecessary loss. In American contract law, a
buyer may purchase substitute goods in good
faith and without unreasonable delay, then
recover the difference between the cover price
and the contract price, together with
incidental and consequential damages where
appropriate (Eisenberg, 2018). Similarly, when
a party becomes aware that the other party will
not perform, continuing performance may be
unreasonable if it only increases avoidable
costs. In such cases, the injured party may be
expected to stop performance and avoid
additional loss. This principle is closely
connected to mitigation and to the economic
idea that resources should not be wasted
merely to increase the damages claim against
the breaching party (Bridge, 1989; Farnsworth,
1970). The duty may also require acceptance of
defective or modified performance where the
defect is minor, the main purpose of the
contract is substantially achieved, and
rejection would create disproportionate loss.
In this sense, the duty to prevent loss is also a
duty of contractual flexibility. It discourages
formalistic insistence on perfect performance
where reasonable adjustment would better
serve the contractual relationship and prevent
avoidable economic waste. American law
therefore treats the duty to prevent loss as a
functional tool for balancing contractual
security, corrective justice, and efficient
allocation of risk (Eisenberg, 2018; Ray, 2020).
In Imami jurisprudence and Iranian law, this
duty has not been formulated as an
independent and systematic rule in the same
way as in American contract law, but several
jurisprudential principles and statutory

provisions provide strong foundations for its
recognition. In Imami jurisprudence, the no-
harm principle can justify preventing a party
from claiming compensation for loss that
could have been avoided through reasonable
conduct (Davoodi, 2009; Foroushani &
Abdolsaleh, 2016; Mohaghegh Damad & Jafari
Khosroabadi, 2010). The rule of assumption of
risk or voluntary undertaking also supports
the idea that where the injured party
knowingly fails to prevent loss, the resulting
damage may be attributed to that party’s own
conduct (Mashayekh et al., 2018; Mohaghegh
Hilli, 1988; Sheikh Tusi, 1996). Specific
jurisprudential examples, such as the option
relating to goods that perish within a day and
the rule concerning abandonment of
cultivation in sharecropping, also reveal
mechanisms designed to prevent avoidable
loss (Ansari, 1994; Tabatabai Yazdi, 1998). In
Iranian positive law, Article 4 of the Civil
Liability Act, Article 15 of the Insurance Act,
Article 114 of the Maritime Code, Article 220
of the Civil Code, Article 252 of the Civil Code,
Article 409 of the Civil Code, Article 833 of the
Civil Code, Article 132 of the Civil Code, and
Article 40 of the Constitution all reflect,
directly or indirectly, the logic of preventing
avoidable harm (Darabpour, 2018; Katouzian,
2008, 2013, 2015; Sadat Akhavi & Kashani,
2001). Iranian doctrine has also linked
mitigation to causation and contributory fault,
arguing that where the injured party could
have reduced loss but failed to do so, full
recovery should not be allowed (Shaarian &
Molaei, 2011; Shahidi, 2003).

In conclusion, the comparative analysis shows
that the duty to prevent loss to the
counterparty is a significant mechanism for
modernizing contract law, limiting avoidable
damages, encouraging reasonable conduct,
and improving economic efficiency in
contractual relations. In American law, this
duty has developed through exceptions to the
no-duty-to-rescue rule and through doctrines
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such as mitigation, good faith, warning,
cooperation, cover, and termination of
wasteful performance. In Imami
jurisprudence and Iranian law, although the
duty has not yet been expressly organized as an
independent contractual rule, its foundations
can be found in the no-harm principle,
assumption of risk, good faith, specific
jurisprudential examples, and several
statutory provisions. The main challenge in
Iranian law is the strong emphasis on specific
performance and judicial compulsion to
perform, which may delay the injured party’s
ability to act quickly, obtain substitute
performance, and prevent additional loss.
Therefore, meaningful development of this
duty in Iranian contract law requires a more
flexible approach to remedies, a clearer
recognition of avoidable loss, and explicit
legislative treatment of the legal consequences
of failing to prevent loss. Such reform would
strengthen contractual justice, reduce waste,
align Iranian law with modern commercial
needs, and create a more efficient balance
between contractual obligation and practical
loss prevention.
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