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ABSTRACT

The principle of the physical presence in criminal proceedings, as one of the fundamental pillars of the judicial
system, guarantees justice, transparency, and the possibility of effective defense for the accused, and plays a key
role in fostering public trust in the judiciary. This principle has been emphasized in Iran’s domestic laws as well as
in international human rights instruments, including the International Covenant on Civil and Political Rights and the
European Convention on Human Rights. With the expansion of digital technologies and the emergence of virtual
courts, the traditional concept of physical presence in proceedings has encountered serious challenges, making its
redefinition necessary in order to align with contemporary legal and technological developments. The necessity of
this research arises from the fact that digital proceedings and virtual courts, despite offering numerous advantages
such as saving time and costs, facilitating access to justice, and reducing case backlogs, raise important questions
regarding the protection of the defendant’s defense rights, the evaluation of evidence and the conduct of parties,
as well as the preservation of data security and confidentiality. Accordingly, redefining the principles and frameworks
of physical presence in proceedings to adapt to modern technologies is essential. The objective of this study is to
analyze the philosophy and foundations of the principle of physical presence in criminal proceedings and to propose
a legal framework for its redefinition in the era of digital proceedings and virtual courts. This study adopts an
analytical-theoretical approach and, through the examination of domestic laws, explores the transformation of digital
proceedings and its implications for the rights of the accused, the complainant, and the judicial system. The findings
indicate that digital proceedings not only do not pose a threat to the principle of physical presence, but, by adhering
to legal principles such as the protection of defense rights, enabling direct digital interaction, ensuring judicial
transparency, and maintaining data security, can strengthen this principle in a novel manner consistent with
technological advancements.
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EXTENDED ABSTRACT

The principle of presence in criminal
proceedings has long been recognized as one
of the core guarantees of procedural justice
because it secures transparency, strengthens
public confidence in adjudication, and
protects the accused’s opportunity to
participate meaningfully in the determination
of criminal liability. In its conventional sense,
this principle presupposes the physical
presence of the judge, the accused, the
complainant, and other relevant participants
at the hearing, thereby allowing direct
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communication, immediate observation of
evidence, and real-time engagement with
claims, objections, and defenses. In both
domestic legal systems and broader human
rights discourse, presence has been associated
with the right to be heard, the right to defend
oneself effectively, and the broader legitimacy
of the adjudicative process. The doctrinal
value of this principle lies not merely in
ceremonial attendance, but in its substantive
contribution to fairness: it enables the court to
evaluate the conduct of participants directly,
minimizes the risk of one-sided decision-
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making based solely on written materials, and
symbolically affirms the dignity of litigants as
persons entitled to be heard before judgment
is rendered. For this reason, the principle of
presence has been understood as both a
procedural rule and an ethical commitment
embedded in the architecture of criminal
justice (Zeraat & Ahmadi, 2014). At the same
time, recent developments in information and
communication technologies have challenged
the assumption that meaningful participation
must always take place in a shared physical
courtroom. The emergence of digital
procedure, online platforms, remote hearings,
and virtual courts has introduced new modes
of interaction that can replicate many of the
core functions of traditional in-person
proceedings while also expanding access,
reducing delay, and increasing institutional
efficiency (Khosh Solouk, 2024; Nosrati
Bigzadeh, 2026). As a result, the contemporary
legal question is no longer whether presence
matters, but how its underlying normative
content should be redefined in order to remain
effective in an era of digital justice.

From a doctrinal and philosophical
standpoint, the legal foundations of presence
in criminal proceedings are tied to the
protection of defense rights, adversarial
fairness, and judicial immediacy. The accused
must be able to hear the allegations, confront
the evidentiary basis of the case, communicate
with counsel, respond to judicial questioning,
and present explanations in a form that the
court can evaluate directly. The practical
significance of this principle becomes even
more pronounced in criminal matters, where
judicial error may affect liberty, reputation,
and fundamental rights. Traditional legal
thought has therefore treated in-person
proceedings as a safeguard against
arbitrariness and an essential means through
which the judge acquires a richer
understanding of the case by observing tone,
hesitation, confidence, emotional reaction,

and other nonverbal indicators relevant to
credibility and context (Zeraat & Ahmadi,
2014). Presence also serves institutional
interests by increasing the transparency of
adjudication and reducing the likelihood that
litigants perceive the process as remote,
inaccessible, or opaque. Yet the same legal
tradition does not require a rigid attachment
to form when the substance of the guarantee
can be preserved through new means. Modern
scholarship on electronic procedure suggests
that the essential aim of procedural design is
not the preservation of physicality as an end in
itself, but the preservation of fair
participation, equality of arms, and reliable
judicial assessment under transformed
technological conditions (Bahadori Jahromi &
Alipour, 2022; Mostafavi Ardebili et al., 2022).
In this sense, the reinterpretation of presence
must distinguish between physical co-location
and effective procedural participation. Once
this distinction is made, the legal system can
begin to assess whether digitally mediated
participation, if structured securely and fairly,
can satisfy the same normative objectives
historically associated with face-to-face
hearings.

Digital procedure and virtual courts should
therefore be understood not as merely
technical innovations, but as structural
transformations in the administration of
justice. In conceptual terms, digital procedure
refers to the systematic use of digital tools
across the full range of adjudicative functions,
including complaint filing, service of
documents, exchange of pleadings, case
management, remote hearings, evidentiary
presentation, judgment issuance, and archival
storage (Vojdani et al., 2022). Virtual courts
represent the operational realization of this
transformation by creating an online forum in
which many or all functions of the traditional
courtroom are performed electronically, often
through secure platforms for video
conferencing, digital authentication,



encrypted transmission, and controlled access
to case files (Zadeh Hossein Aliaei & Ahmadi,
2018). The appeal of this model is substantial.
It reduces travel and administrative costs,
widens participation for persons in remote or
underserved locations, preserves continuity
during emergencies such as pandemics or
other disruptions, and facilitates the
management of heavy caseloads through more
efficient scheduling and document handling
(Ebrahimi, 2016; Izadifard et al., 2022;
Mohseni, 2016). In addition, digital systems
can improve document security and retrieval,
support recording and review of hearings, and
enable more transparent and traceable case
administration than many paper-based
systems (Gharehbagh, 2021; Taheri &
Nejadhasan, 2022). Some studies also suggest
that artificial intelligence and advanced
analytics may enhance judicial administration
by assisting with case organization, identifying
patterns, and improving the efficiency of
procedural workflows, provided that judicial
independence and fairness remain fully
protected (Abozari &  Shafiei, 2020).
Nonetheless, these advantages do not
eliminate concern. Digital justice also creates
risks involving cybersecurity, unequal access
to technology, diminished perception of
courtroom solemnity, challenges in assessing
demeanor remotely, and uncertainty
regarding the authenticity and admissibility of
digital evidence (Khalouei Tafti, 2021;
Zarkalam, =2012). These tensions make
redefinition, rather than simple replacement,
the central task of legal reform.

A contemporary reinterpretation of the
principle of presence must therefore be
grounded in several interrelated legal
standards. First, any digital model must
preserve the accused’s defense rights in a fully
functional sense by ensuring continuous and
confidential communication with counsel,
real-time access to case materials, the capacity
to object and respond during hearings, and the

opportunity to present oral and documentary
defenses effectively (Mostafavi Ardebili et al.,
2022). Second, the model must preserve the
court’s capacity for meaningful assessment.
Although remote proceedings may limit some
aspects of direct observation, high-quality
audiovisual systems, secure recording,
identity verification, and carefully designed
hearing protocols can preserve much of the
evaluative function traditionally associated
with physical presence (Bahadori Jahromi &
Alipour, 2022). Third, transparency must
remain central. Digital proceedings should
generate reliable records, reviewable hearing
archives, and auditable procedural trails so
that litigants, reviewing courts, and the public
can maintain confidence in the fairness of
adjudication (Vaezi et al., 2023). Fourth, data
security and confidentiality are indispensable.
The legitimacy of digital criminal justice
depends on strong encryption, access control,
secure storage, and safeguards against
unauthorized intrusion, manipulation, or
disclosure of sensitive information (Mirkamali
& Hosseini Dastjerdi, 2026; Teymouri, 2026).
These requirements support a new concept
that may be described as digital presence: a
form of legally recognized participation in
which the parties are not physically co-located
but are able, through secure and interactive
systems, to engage with the court and one
another in a manner substantively equivalent
to the essential guarantees of traditional
attendance. Within this framework, hybrid
hearings are especially important because they
combine physical and digital participation,
allowing courts to maintain flexibility while
accommodating the needs of vulnerable
participants, distant witnesses, experts, and
complex multi-party proceedings (Habibi
Dargah, 2023; Mehrafshan, 2012). Properly
designed, such models do not abolish the
principle of presence but recalibrate it around
function rather than location.
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The legal implications of this transformation
are significant for both defendants’ rights and
institutional  judicial performance. For
defendants, digital proceedings may reduce
geographical and financial barriers, facilitate
faster access to counsel and documents, and
allow participation even where travel, health,
disability, or distance would otherwise impede
effective defense (Mehrafshan, 2012). At the
same time, these benefits depend on equal
technological access and must not create a
two-tier system in which parties with better
connectivity, equipment, or digital literacy
enjoy superior procedural opportunities. For
the judiciary, digital transformation offers the
possibility of more transparent case tracking,
faster document circulation, more efficient
hearing management, and better use of
judicial time and administrative resources
(Abdollahi, 2016; Karimi, 2021). Electronic case
management systems can reduce backlog
pressure and improve the availability of
information relevant to adjudication, but they
also require uniform standards for digital
evidence, staff training, interoperability of
systems, and  reliable  cybersecurity
infrastructure (Esmaeiltabar, 2024; Habibi
Dargah, 2023). The future of criminal
procedure is therefore likely to depend on the
ability of legal systems to integrate
technological innovation with procedural
ethics. Comparative experience suggests that
digital justice succeeds when it is accompanied
by clear statutory frameworks, operational
guidelines, authentication rules, technical
minimum standards, and ongoing judicial
education (Austin, 2017; Maghsoudpour &
Motaqi Shahri, 2022). In that sense, the future
courtroom will not be defined solely by screens
or software, but by whether it can maintain
due process, equality of arms, evidentiary
reliability, and public legitimacy under new
technological conditions (Mirkamali &
Hosseini Dastjerdi, 2026; Nosrati Bigzadeh,
2026).

In conclusion, the redefinition of the principle
of presence in criminal proceedings should be
understood as a normative adaptation rather
than a departure from fundamental justice.
The digital transformation of procedure
demonstrates that the true essence of presence
lies in meaningful participation, effective
defense, judicial immediacy, transparency,
and trust, not merely in the physical gathering
of participants within a courthouse. Virtual
and hybrid hearings can preserve these
objectives when they are supported by secure
infrastructure, fair procedural design, careful
legal regulation, and sustained institutional
oversight. Under such conditions, digital
procedure becomes capable of strengthening
rather than weakening the values historically
protected by the principle of presence. The
most persuasive future model is therefore one
in which criminal justice systems move beyond
a narrow equation of presence with physical
attendance and instead adopt a broader,
function-oriented understanding that protects
rights, expands access, and enhances
institutional resilience. Such a model allows
the criminal process to remain faithful to its
foundational commitments while responding
intelligently to the demands of the digital age.
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