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ABSTRACT
The Iranian legal system, particularly in the field of administrative law, has been influenced by France. Accordingly,
both in terms of structure and formal organization, as well as in substantive rules, Iranian administrative law can be
regarded as largely derived from French administrative law. Administrative contracts are no exception to this
influence. The debates among French legal scholars regarding the nature of administrative contracts can generally
be categorized into three main theories: first, the theory of unity, which considers administrative contracts to be
identical to private contracts; second, the theory of duality, which maintains that administrative contracts are
fundamentally distinct from private contracts; and third, the mixed or hybrid theory, which suggests that
administrative contracts share certain similarities with private contracts while differing in other respects (the quasi-
contractual—-quasi-legislative hypothesis). It appears that differences in the formation, execution, termination, and
interpretation of administrative contracts, as compared to private contracts, support the independence of this branch
of administrative law and justify its recognition even as a distinct academic discipline. The specific principles and
specialized rules governing public services, as well as the formation, execution, termination, and interpretation of
administrative contracts, have developed to such an extent that the proposition equating administrative contracts
with private contracts can no longer be sustained. Nor can it be assumed that this branch of contract law simply
follows the framework of private law and general contract principles. In this article, the authors, by presenting
classical legal doctrines developed in France, attempt to delineate these differences and to address the critiques
associated with them. The research method is descriptive—analytical.
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EXTENDED ABSTRACT
Administrative contracts occupy a pivotal

place in public law because they reveal how the
state, while vested with public authority and
charged with the pursuit of collective welfare,
chooses not always to govern through
unilateral administrative acts, but often
through consensual legal forms that outwardly
resemble private agreements. This choice is
not accidental. In modern constitutional and
administrative systems, the contractual form
may function as a legal technique for
reconciling public authority with democratic
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legitimacy, since contract is conventionally
associated with consent, participation, and
mutual engagement rather than sheer
command. At the same time, the state’s
recourse to contract is closely tied to the
practical need to involve private actors in the
creation, delivery, financing, and management
of public services, thereby reducing the direct
operational burden of government and
enabling broader participation in the
administration of public affairs. Yet the use of
contract in the administrative sphere
immediately raises a foundational



jurisprudential question: when one party is the
state, endowed with prerogatives and
responsibilities far beyond those of ordinary
private persons, can the resulting legal
relationship still be treated as merely a private
contract, or does it assume a distinct juridical
nature? The importance of this issue lies in the
fact that administrative contracts are formed,
performed, interpreted, and terminated under
conditions profoundly affected by public
interest, public power, and mandatory legal
regulation. In this respect, the Iranian
administrative legal system, having been
deeply influenced by the French model both
structurally and substantively, provides fertile
ground for revisiting the classic French
doctrinal debates on the nature of
administrative contracts and their distinction
from private contracts (Ansari, 2005;
Hedavand, 2010; Molaei, 2014, 2015;
Tabatabaei Motameni, 2000).

A proper understanding of the nature of
administrative contracts requires first an
examination of the relationship between the
principles governing private contracts and
those applicable to administrative agreements.
From a conceptual standpoint, not every
institution that appears in both private law
and public law has the same meaning, scope,
or legal function in both domains. Some
concepts may be substantially identical and
capable of similar application, such as legal
capacity, where public law may still rely on the
background assumptions of private law in
determining whether a person is capable of
entering into a binding juridical relationship.
Other concepts retain a shared vocabulary but
undergo major transformation  when
transferred from civil law into administrative
law. The clearest example is freedom of
contract. In private law, freedom of contract is
linked to party autonomy, the choice of
contractual type, the determination of terms,
the absence of rigid formalities, and the
binding force of agreements voluntarily made.

In the administrative sphere, however, these
consequences are radically qualified. The
administration’s choice of contract type is
often constrained by statutory rules;
procedures such as tendering and auctioning
may be mandatory and their violation may
invalidate the contract; contractual
equilibrium may justify later modification;
and the effects of the contract may extend
beyond the immediate parties because public
services concern society at large. In still other
cases, there is complete divergence, such that
doctrines familiar to private law, including
several optional grounds for rescission, lose
practical relevance in  administrative
contracting because the logic of continuity of
public service and protection of the public
interest requires the operation of distinct
principles. Therefore, although administrative
contracts may draw  historically and
terminologically from the law of obligations,
they cannot be reduced to it. They belong to a
legal environment in which public interest,
public authority, institutional asymmetry, and
statutory imperatives reshape the very
grammar of contractual relations (Hosseini,
2005; Katouzian, 1999, 2001, 2004; Safaei,
2003; Saket, 2007; Tabatabaei Motameni,
2000).

The first major theory advanced in French
doctrine  regarding the nature of
administrative contracts is the theory of unity,
according to which no essential difference
exists between administrative and private
contracts. This approach, associated above all
with Léon Duguit, starts from the proposition
that contract is a stable legal category whose
essence lies in the concurrence of wills and
whose basic elements remain unchanged
regardless of the identity of the parties or the
field of law in which it operates. On this
reasoning, the fact that one contract is
concluded by a public authority and another
by private individuals does not alter their
underlying juridical nature. Differences in
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procedural treatment, or even in the forum
competent to hear disputes, do not amount to
differences of legal substance. Duguit
therefore rejected the idea that administrative
contracts constituted an autonomous legal
institution and argued instead that their
submission to administrative courts reflected
merely a pragmatic allocation of jurisdiction to
specialized  judges  rather than a
transformation in contractual essence. This
line of thought has some affinity with legal
systems in which public authorities, at least in
certain respects, act under the same legal rules
as private parties. It also draws support from
the general proposition that concepts such as
contract and ownership can appear across
different branches of law without ceasing to be
what they are. Nevertheless, the theory of
unity proves difficult to sustain once one
examines the actual legal incidents of
administrative contracts. The presence of
compulsory  procedures, the unequal
distribution of powers, the possibility of
unilateral administrative intervention, and the
close linkage between the contract and public
service obligations all undermine the claim
that administrative  contracts  merely
reproduce the structure of private bargains.
The theory of unity is thus historically
significant because it forced later scholars to
clarify =~ the  distinctive  features  of
administrative contracting, but it no longer
offers a satisfactory explanation of the positive
law or of the public-law logic governing such
agreements (Hedavand, 2010; Kavousi, 1970;
Molaei, 2014; Vedel & Delvolve, 1998; Zarei &
Molaei, 2013).

In reaction to the insufficiencies of the unity
thesis, a second doctrinal current, represented
especially by Jeze and Laubadere, developed
the theory of duality. According to this view,
administrative contracts and private contracts
belong to two separate and autonomous legal
systems whose differences are not superficial
but structural. What distinguishes

administrative contracts is not merely that one
party is a public body, but that the contract is
embedded in a legal order organized around
public service, public utility, and the
superiority of the general interest over private
convenience. Within this framework, the
administration may enjoy powers unknown to
private law, including the ability under certain
conditions to modify, suspend, or terminate
contractual relations for reasons linked to
public necessity. The private co-contractor,
conversely, may be subject to duties and
constraints that would be incompatible with
the classical private-law idea of equality
between parties. The principle of contractual
equilibrium, central in civil law, is therefore
reconfigured; party autonomy is narrowed;
and the contract becomes a vehicle for
achieving collective objectives rather than
merely coordinating private interests. The
theory of duality thus insists that
administrative contracts are governed by
special rules, special principles, and frequently
special adjudicative mechanisms, all of which
justify their treatment as a separate legal
species. This approach has strong explanatory
power because it accounts for the practical
realities of administrative law: continuity of
public service, the prerogatives of public
authority, statutory regulation of public
procurement, and the necessity of
safeguarding public welfare. It also supports
the broader claim that administrative contract
law has matured into an independent branch
of legal science, even if it still occasionally
borrows subsidiary concepts from private law
(Ansari, 2005; Hedavand, 2010; Jéze, 1978;
Laubadere et al., 1992; Tabatabaei Motameni,
2000; Wakene, 2009).

Between these two poles stands the mixed or
hybrid theory, which appears to provide the
most balanced account of administrative
contracts. On this view, administrative and
private contracts do share a common core:
both arise from the concurrence of wills, and



both remain, in formal juridical terms,
agreements rather than unilateral acts. From
that perspective, it would be inaccurate to
deny altogether the contractual character of
administrative agreements. Yet it would be
equally mistaken to infer from this shared
consensual basis that their legal regimes,
practical functions, and normative
consequences are the same. The hybrid theory
therefore distinguishes between contractual
essence in a minimal sense and legal regime in
a fuller sense. The agreement of wills explains
why the administrative contract is still a
contract; the pervasive influence of public
authority, public policy, and public service
explains why it operates under conditions
markedly different from those of private law.
This intermediate position is especially
persuasive in comparative analysis. It
preserves the analytical value of consent while
acknowledging that the administration’s
superior position, the mandatory procedures
governing formation, the public-interest
orientation of performance, and the
exceptional rules on interpretation,
modification, and termination decisively
shape the contract’s legal identity. In this
sense, the administrative contract may be
described as simultaneously contractual and
public in nature: contractual because it is not
imposed purely unilaterally, public because it
is inseparable from the institutional logic of
the state and the protection of collective
interests. The French experience, which
greatly influenced Iranian administrative law,
supports this nuanced understanding.
Although Iranian doctrine has at times
remained under the sway of traditional
private-law categories, the evolution of public
law, the development of administrative justice,
and the growing complexity of state
contracting all point toward recognition of a
special contractual regime that cannot be fully
captured by classical civil-law concepts alone
(Ansari, 2005; Hedavand, 2010; Molaei, 2014,

2015; Tabatabaei Motameni, 2000; Zarei &
Molaei, 2013).

In conclusion, the study of administrative
contracts demonstrates that the legal form of
contract cannot be understood in abstraction
from the institutional context in which it
operates. Where the state contracts in pursuit
of public service and public welfare, the
relationship cannot be explained solely
through the categories of private autonomy,
equality of parties, and ordinary reciprocity. At
the same time, the administrative contract
cannot be stripped of its consensual basis and
reduced entirely to unilateral state power. The
most defensible account is therefore one that
recognizes both dimensions: administrative
contracts remain contracts because they are
founded on agreement, but they are a special
type of contract because public authority,
public purpose, and mandatory public-law
principles reshape their content, operation,
and effects. For that reason, administrative
contract law should be treated as an
autonomous legal field, open to selective
borrowing from private law but governed
primarily by its own principles. Such an
approach not only better reflects doctrinal
developments in comparative law, especially
the French tradition that has influenced Iran,
but also provides a sounder framework for
understanding formation, execution,
interpretation, and termination in a domain
where public interest and legal authority
inevitably transform the meaning of
contractual obligation.
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