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ABSTRACT

Economic analysis of the subject matter of the transaction, in determining and ensuring the efficiency of remedies, refers to the
evaluation of the economic value and characteristics of the contractual object in order to design legal safeguards in a manner
that optimizes the behavior of the parties and ensures the efficient allocation of resources. This article was developed using a
descriptive—analytical method with the aim of examining the role of economic analysis in explaining and adjusting remedies for
breach of contract and its relationship with the theory of the expected contractual position. The findings indicate that specific
performance obligations and traditional remedies, in many instances, are not aligned with the economic objectives of contracts,
particularly in commercial and international agreements, and may result in resource waste and reduced efficiency. The theory
of the expected contractual position, by emphasizing the realization of the obligee’s utility through the contractual position—
whether through performance in kind or its equivalent—facilitates the reduction of compulsory delivery of a specific object and
highlights the position of the obligee in achieving the expected position and mitigating damages. The study of the concepts of
loss and damages resulting from breach of contract demonstrates that the mitigation of damages rule is also economically
justified, and the obligee is required, following a breach of contract, to take reasonable measures to prevent the aggravation of
damages. Furthermore, the analysis of expectation damages, which aims to place the injured party in the position they would
have occupied had the contract been performed, is consistent with the theory of the expected contractual position and contributes
to reducing opportunistic behavior and increasing the economic efficiency of contracts. The results of this research indicate that
redefining contractual liability and remedies based on economic analysis and the theory of the expected contractual position, in
addition to creating incentives for optimal behavior by the parties, enables optimal resource allocation, reduces disputes, and
promotes economic justice in contractual relationships. This innovative approach provides an appropriate pathway for reforming
traditional legal systems and establishing coherence between legal rules and the economic objectives of contracts.
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EXTENDED ABSTRACT
The economic analysis of contract remedies

represents a transformative approach in
contemporary contract law, emphasizing
efficiency, resource allocation, and incentive
alignment rather than mere formal
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compliance with legal obligations. Traditional
legal doctrines governing remedies—
particularly  specific performance and
damages—have historically been shaped by
doctrinal consistency and moral notions of



obligation rather than economic rationality.
However, modern legal  scholarship
increasingly recognizes that contracts are not
merely juridical instruments but economic
arrangements designed to maximize mutual
utility and facilitate efficient exchanges. The
subject matter of the contract plays a central
role in determining the optimal remedy, as the
economic characteristics of the contractual
object—including substitutability, market
availability, and subjective valuation—directly
influence the efficiency of enforcing
performance or awarding damages. Legal
systems differ significantly in their
prioritization of remedies, with civil law
systems generally  favoring specific
performance as the primary remedy, while
common law systems emphasize damages as
the default remedy. These divergences reflect
not only doctrinal traditions but also
underlying economic assumptions regarding
efficiency and market functioning. In
particular, the persistence of specific
performance in civil law jurisdictions often
reflects historical legal formalism rather than
economic efficiency, while common law
systems have embraced damages due to their
flexibility and capacity to facilitate efficient
breach where socially beneficial. This contrast
is evident in comparative legal analyses and
international instruments, which increasingly
adopt hybrid approaches recognizing the
economic importance of the contractual
subject matter in remedy determination
(Nourani-Moghadam, 2008).

The theory of specific performance is rooted in
the principle that contractual obligations must
be fulfilled precisely as agreed, thereby
preserving the integrity of the contractual
exchange and protecting the legitimate
expectations of the promisee. This remedy
ensures that the obligee receives the exact
contractual performance rather than a
monetary substitute, reinforcing contractual
stability and discouraging opportunistic

breach. Legal mechanisms supporting specific
performance include judicial orders
compelling performance, penalty payments
for noncompliance, and substitutional
performance at the obligor’s expense. These
mechanisms reflect the broader objective of
preserving contractual expectations and
ensuring compliance with voluntarily assumed
obligations. Historically, specific performance
emerged as a tool for enforcing contractual
promises and preventing deliberate breach
motivated by self-interest or changing
economic  conditions. By  compelling
performance, the legal system signals the
binding nature of contracts and deters
opportunistic behavior that could undermine
trust in contractual relationships. However,
this traditional perspective assumes that
performance is always economically efficient,
an assumption increasingly challenged by
modern economic analysis. The enforcement
of specific performance may generate
excessive monitoring and enforcement costs,
particularly in cases involving fungible goods
or readily substitutable services. Moreover,
compelling performance may be economically
inefficient where market substitutes exist or
where the obligor’'s performance would
impose disproportionate costs relative to the
obligee’s expected benefit. Thus, while specific
performance fulfills doctrinal objectives of
contractual fidelity, its economic efficiency
depends fundamentally on the characteristics
of the contractual subject matter and the
broader market context (Afzal, 2007;
Katouzian, 2010).

The limitations of specific performance
become particularly evident in commercial
and international transactions, where speed,
flexibility, and cost efficiency are paramount.
Commercial actors prioritize rapid resolution
and efficient resource allocation, often
favoring damages over specific performance to
minimize disruption and transaction costs.
The rigid enforcement of specific performance
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can hinder commercial efficiency by delaying
resolution, increasing litigation costs, and
imposing administrative burdens on courts
and contracting parties. These inefficiencies
are especially problematic in dynamic
markets, where economic conditions and
business needs evolve rapidly. Legal scholars
have therefore proposed various reforms to
enhance the economic efficiency of remedies,
including granting obligees the option to
terminate contracts and claim damages rather
than pursuing specific performance. Such
reforms recognize that contractual remedies
should facilitate efficient outcomes rather than
rigidly enforce performance irrespective of
economic consequences. Additional
mechanisms, such as contractual termination
rights, set-off rights, and market-based
substitutes, provide flexible alternatives that
align legal remedies with economic realities.
Furthermore, modern interpretations of
contractual  obligation emphasize the
fulfillment of reasonable expectations rather
than strict adherence to literal performance,
reflecting a shift toward economically
informed contract enforcement. This
evolution underscores the importance of
integrating economic analysis into remedy
determination to ensure that legal rules
promote efficient behavior and optimal
resource allocation (Banaei Oskouei, 2013;
Mohseni, 2011).

A central insight of economic analysis is that
the nature of the contractual subject matter
determines the most efficient remedy. Where
the contractual object is unique, irreplaceable,
or of special subjective value—such as real
estate, rare goods, or highly specialized
services—specific performance may be
economically justified, as monetary damages
cannot fully replicate the lost utility. In
contrast, where the contractual object is
fungible and readily available in competitive
markets, damages are typically more efficient,
as they allow the obligee to obtain a substitute

without incurring enforcement costs
associated with compelling performance. This
principle is reflected in comparative legal
practice and international commercial law,
which increasingly recognize the economic
significance of substitutability and subjective
valuation. The theory of the expected
contractual position further refines this
analysis by focusing on the economic objective
of remedies: restoring the injured party to the
position they would have occupied had the
contract been performed. This approach
emphasizes functional equivalence rather than
literal performance, recognizing that the
economic objective of contractual
enforcement is the preservation of expected
utility rather than formal compliance. By
prioritizing economic outcomes over doctrinal
formalism, this theory aligns legal remedies
with economic efficiency and promotes
rational decision-making by contracting
parties. It also encourages efficient breach,
allowing obligors to breach contracts when
doing so generates greater economic value,
provided that the injured party is fully
compensated. This economically informed
framework enhances contractual efficiency by
ensuring that remedies support optimal
resource allocation and maximize social
welfare (Ansari, 2011; Esmaeili, 2007;
Kronman, 1978).

Expectation damages represent a cornerstone
of economically efficient contract
enforcement, as they align incentives and
promote socially beneficial behavior. By
compensating the injured party for the value of
the expected contractual performance,
expectation damages ensure that breach
occurs only when economically justified. This
mechanism internalizes the costs of breach,
compelling obligors to consider the economic
consequences of their actions and
discouraging inefficient breach. Expectation
damages also function as a form of economic
insurance, protecting obligees from losses



resulting from breach and enabling them to
make efficient investment decisions without
excessive risk. The economic rationale
underlying expectation damages is closely
linked to broader principles of contractual
efficiency, including the mitigation rule, which
requires injured parties to take reasonable
steps to minimize their losses. This rule
prevents unnecessary economic waste by
ensuring that losses are mitigated whenever
possible, thereby reducing the overall cost of
contractual breach. The mitigation rule also
reinforces efficient behavior by encouraging
both parties to respond rationally to changing
economic conditions and minimize avoidable
losses. Together, expectation damages and
mitigation requirements create a
comprehensive framework for economically
efficient contract enforcement, ensuring that
remedies promote optimal resource allocation
and discourage opportunistic behavior
(Ansari, 2011; Cooter & Eisenberg, 1985;
Eftekhari, 2013; Moradi, 2013; Sadat-Akhavi &
Kashani, 2001).

The findings of this study demonstrate that
integrating economic analysis into contract
law fundamentally reshapes the
conceptualization and  application  of
contractual remedies. Rather than viewing
remedies solely as instruments of punishment
or moral accountability, economic analysis
frames them as tools for optimizing behavior
and allocating resources efficiently. The
subject matter of the contract emerges as the
key determinant of remedy selection,
influencing whether specific performance,
expectation damages, or alternative remedies
achieve optimal economic outcomes. By
prioritizing the restoration of the expected
contractual position and promoting rational
behavior by both obligors and obligees,
economically informed remedies enhance
contractual efficiency and reduce disputes.
This approach also supports broader economic
objectives by ensuring that resources are

allocated to their highest-value uses and that
contractual enforcement mechanisms
facilitate rather than hinder economic activity.
Ultimately, the economic analysis of remedies
provides a coherent and practical framework
for modern contract law, reconciling legal
doctrine with economic reality and promoting
fairness, efficiency, and stability in contractual
relationships.
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