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ABSTRACT

In recent years, international criminal proceedings have witnessed a significant expansion in the role and status of victims; a
development that marks a shift from the historical exclusion of victims from the judicial process toward their active and assertive
participation. Although this transformation is evaluated as contributing to the strengthening of restorative justice and enhancing
the legitimacy of courts, it simultaneously raises serious questions regarding its impact on the right of the accused to defense
and the fundamental principles of a fair trial. The present study adopts a descriptive—analytical method and, through the
examination of international instruments, rules of procedure and evidence, and the jurisprudence of international criminal
tribunals, analyzes the tensions and the potential for coexistence between victims’ rights and the right of the accused to defense.
The findings indicate that the existing tensions—particularly in relation to victims’ participation in investigations, the presentation
of evidence, and attendance at trial hearings—are not inherently absolute or irreconcilable. The experience of the International
Criminal Court and other tribunals demonstrates that through the design of precise and balanced mechanisms, including
regulated victim participation, ensuring the accused'’s access to evidence, and maintaining a clear separation between the role
of the victim and that of the prosecutor, a dynamic equilibrium between these two categories of rights can be achieved. The
article concludes by emphasizing the necessity of redefining the role of victims within a framework that, while safeguarding their
dignity and rights, simultaneously guarantees the principles of fair trial and the accused’s right to defense.
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EXTENDED ABSTRACT
The relationship between victims’ rights and

the right of the accused to defense in
international criminal proceedings represents
one of the most significant normative and
structural challenges in contemporary
criminal  justice. Historically, classical
criminal justice systems marginalized victims,
limiting their role primarily to that of
witnesses or providers of information.
However, developments in international
criminal law, particularly after the adoption of
the 1985 Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of
Power, marked a turning point by recognizing
participation, protection, information, and
reparation as enforceable entitlements rather
than symbolic acknowledgments (Friman,
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2017). With the establishment of the
International Criminal Court (ICC), this
evolution acquired a concrete procedural
framework, especially through Article 68 of
the Rome Statute, which institutionalized
victims’ participation in proceedings and
enabled representation through legal counsel
(McDermott, 2017). This shift toward a more
human-centered model of justice was
grounded in restorative justice theory, which
views victim participation as integral to
legitimacy,  truth-finding, and  social
reconstruction in post-conflict societies
(Bosco, 2024). At the same time, international
human rights law—particularly Article 14 of
the International Covenant on Civil and
Political Rights—firmly entrenched the
accused’s right to defense, including equality



of arms, access to evidence, and the
presumption of innocence. The Rome Statute
reinforced these guarantees in Article 67,
recognizing  that the legitimacy of
international criminal justice depends
fundamentally on strict adherence to fair trial
standards (Kendall, 2022). Scholarly analysis
emphasizes that violations of defense rights
not only jeopardize individual justice but also
threaten the credibility of the entire system
(Ambos, 2021). Jurisprudence from earlier
tribunals, such as the ICTY, demonstrated that
limitations on access to evidence or procedural
imbalance could undermine fairness (Cryer et
al., 2019). Thus, the expansion of victims’
participatory rights, while normatively
progressive, inevitably raises structural
tensions with the accused’s defense rights.
This study therefore addresses the central
question: how can international criminal
proceedings reconcile the expansion of
victims’ participation with the preservation of
the accused’s right to a fair and impartial
defense?

The research adopts a descriptive—analytical
methodology  grounded in  doctrinal
examination of  international legal
instruments, procedural rules, and judicial
practice. It analyzes the Rome Statute
framework, jurisprudence of the ICC and ad
hoc tribunals, and relevant scholarly
commentary to identify both conflict points
and potential areas of coexistence. The study
proceeds in three analytical stages
corresponding to  procedural phases:
investigation, trial, and
sentencing/reparations. In the investigative
phase, it examines disclosure obligations,
protective measures, and victim submissions;
in the trial phase, it evaluates testimonial
participation, evidentiary challenges, and the
emotional impact of victim statements; and in
the sentencing and reparations phase, it
assesses proportionality, financial liability,
and restorative mechanisms. Comparative

references to ICTY, ICTR, and hybrid tribunals
supplement the ICC-focused analysis (Cassese,
2003; Madsen, 2018). The methodological
framework also incorporates restorative
justice theory and fair trial jurisprudence to
evaluate normative coherence. Particular
attention is given to procedural safeguards
such as regulated victim participation, judicial
supervision, and equality-of-arms doctrine
(Stewart, 2023). By mapping doctrinal
principles onto actual case practice, the study
evaluates whether perceived conflicts
represent irreconcilable contradictions or
manageable tensions arising from
institutional design. This structured approach
allows the research to distinguish between
theoretical incompatibility and practical
misalignment, thereby clarifying the extent to
which coexistence is attainable within existing
legal architecture.

The findings reveal that structural tensions
manifest most prominently during the
investigative phase. Victim-provided
information may influence prosecutorial
direction, potentially generating imbalance if
disclosure to the defense is delayed (Sperling,
2020). Emotional or trauma-informed
testimony can unintentionally introduce
narrative bias (Davis, 2021). Protective
measures such as anonymity or closed sessions
may restrict full cross-examination (Heller,
2018). Historical jurisprudence underscores
the need for caution, as ICTY judges
repeatedly stressed the primacy of defense
guarantees (Cassese, 2003). During the trial
phase, expanded victim participation has
occasionally prolonged proceedings and
complicated procedural management (Miller,
2019). Scholarly concern also highlights the
potential psychological influence of powerful
victim statements on judicial neutrality
(Robinson, 2022). In the sentencing and
reparations phase, tension intensifies around
proportionality and financial liability. Victim
expectations for severe punishment may
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conflict with individualized sentencing
principles  (Clark, 2023). Reparations
frameworks under Article 75 of the Rome
Statute introduce additional complexity when
compensation determinations intersect with
evidentiary transparency (Nguyen, 2020).
Nevertheless, comparative jurisprudence
suggests that such tensions are not absolute
but contingent on procedural design (Turner,
2021). Courts that structured participation
narrowly and ensured comprehensive
disclosure experienced fewer legitimacy
concerns (Hunt, 2020). Overall, the evidence
demonstrates that conflicts arise primarily
from implementation gaps rather than
conceptual incompatibility.

The analysis further identifies a range of legal
and procedural mechanisms capable of
mitigating these tensions. Clear institutional
separation between victims and the
prosecution reduces adversarial distortion
(Jackson, 2020). Restricting victim
submissions to issues directly affecting their
interests preserves focus and procedural
efficiency (O'Connor, 2021). Full evidentiary
disclosure to the defense significantly
decreases imbalance (Stewart, 2023). The use
of professional legal representatives for
victims helps channel participation into
structured argumentation rather than
emotional advocacy (Bisset, 2019). Closed

sessions combined with  summarized
disclosure protect victims without
undermining  transparency  (Harrington,

2022). The possibility for the defense to
challenge victim participation reinforces
fairness safeguards (Leclerc, 2024).
Comparative evidence indicates that the ICC’s
regulated participation model, though
imperfect, has achieved a workable
equilibrium relative to earlier tribunals
(Rafferty, 2020). Emerging technological
innovations—such as digital evidence
platforms and remote participation—further
enhance transparency and accessibility while

preserving procedural safeguards (Gavrysh,
2025; Mimran & Weinstein, 2023). Scholarly
discourse increasingly frames this equilibrium
as a synthesis between retributive and
restorative justice paradigms (EmpowerLaws,
2025; Sarkin, 2025). The cumulative evidence
thus supports the proposition that coexistence
depends less on limiting rights and more on
refining institutional engineering.

The broader evaluation of effectiveness
indicates that structured participation
enhances legitimacy without compromising
fairness when accompanied by judicial
oversight (Bergman, 2019). Protective
mechanisms function optimally when
balanced by transparency requirements
(Keller, 2023). Hybrid tribunal experience
confirms that calibrated participation
promotes both truth-finding and procedural
stability (Turner, 2021). Overexpansion, by
contrast, risks procedural overload and
perceptual bias (Barnes, 2025). Civil society
engagement can further reinforce legitimacy
while avoiding politicization (Moffett, 2022).
Cultural sensitivity in procedural adaptation
also proves essential to maintaining normative
coherence (Clark, 2023). Across these contexts,
the decisive factor remains judicial
management: courts that actively supervise
participation and disclosure maintain stronger
equilibrium  (Shimoyachi, 2024). These
findings collectively demonstrate that victims’
rights and defense rights are functionally
interdependent components of a unified
justice framework rather than mutually
exclusive claims.

In conclusion, the expansion of victims’ rights
within international criminal proceedings
does not inherently negate the accused’s right
to defense. While structural tensions
undeniably arise across investigative, trial,
and reparations phases, these tensions stem
primarily from procedural configuration
rather than normative contradiction.
Experience from the ICC and other tribunals



illustrates that dynamic equilibrium is
attainable through clearly defined
participatory limits, rigorous disclosure
standards, professional representation, and
sustained judicial oversight. International
criminal justice achieves legitimacy not by
privileging one category of rights over another,
but by harmonizing restorative recognition of
victim dignity with unwavering protection of
fair trial guarantees. The coexistence of these
rights is therefore not only possible but
essential to the credibility and moral authority
of international criminal law.
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