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ABSTRACT

The civil liability of judges is one of the most important issues in the Islamic justice system, directly linked to the
protection of individuals’ rights and public trust in the judicial institution. From the perspective of Islamic
jurisprudence, a judge does not possess absolute immunity due to the gravity of his position; therefore, if he commits
negligence or fault in issuing a judgment, he is liable to compensate the damages incurred in accordance with
jurisprudential maxims such as La Darar, Tasbib, Itlaf, and others. The present article is written with the aim of
explaining the foundations and conditions under which the civil liability of judges is realized from a jurisprudential
standpoint, with an emphasis on Qawa‘id Fighiyyah. The central question of the article is: under what conditions,
according to Islamic jurisprudence, is a judge considered civilly liable for damages arising from his ruling?
Furthermore, which jurisprudential maxims are applicable in this domain? In response to the above inquiry, the
study adopts a jurisprudential-analytical approach to examine the foundations and conditions for the realization of
civil liability of judges, including the elements of harm, wrongful act, and causal relationship. The findings indicate
that Imamiyyah jurisprudence, while preserving the status and independence of the judge, precisely delineates the
boundary between judicial immunity and civil liability through the application of jurisprudential maxims (such as La
Darar, Tasbib, Itlaf, the Rule of Beneficence, etc.). According to jurisprudential principles and statutory regulations,
including Article 171 of the Constitution, in cases where definite fault is established, the judge is personally liable
toward the injured party; however, in cases of unintentional error or mistakes arising from excusable negligence,
liability rests with the state.
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EXTENDED ABSTRACT
The civil liability of judges constitutes a

fundamental pillar in the Islamic legal system,
not merely as a technical mechanism of
compensation but as an ethical and
jurisprudential structure for preserving public
confidence, protecting private rights, and
ensuring the integrity of the judicial process.
Classical and contemporary jurists alike
emphasize that although the judge occupies an
elevated and sacred position—functioning as
the arbiter between people and as the executor
of divine norms—this lofty status never
equates to absolute immunity. Shi‘i scholars
explicitly stipulate that eligibility for judicial
office requires the level of knowledge and
ijjtthad through which a judge can
independently derive legal rulings, not mere
imitation of the opinions of other jurists
(Khwansari, 1985; Majlisi; Najafi, 1992).
Despite this high threshold intended to reduce
judicial error, the possibility of mistake
persists; therefore, Islamic jurisprudence
recognizes various degrees of judicial fault and
provides mechanisms for liability in cases
where decisions lead to harm. Foundational
jurisprudential maxims—including the maxim
of La Darar, the maxim of Tasbib, the maxim
of Itlaf, and others—play a central role in
determining the boundaries of liability, the
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conditions for attributing harm to the judge,
and the distinction between excusable judicial
error and culpable negligence. Because the
actions of judges have direct consequences for
property, liberty, reputation, and the overall
trust in state institutions, examining these
maxims within the context of judicial conduct
enables a systematic and principled
understanding of how Islamic law balances
judicial independence with accountability.
This article therefore investigates the
conceptual foundations of liability, examining
the typologies of responsibility—ethical, civil,
and criminal—and positioning judicial liability
within the broader framework of figh al-qada’,
with special emphasis on the interpretive
depth of Shi‘i jurisprudence and the alignment
of these principles with statutory norms such
as Article 171 of the Constitution.

Within this discourse, central jurisprudential
concepts such as liability (daman), wrongful
harm, causation, and fault acquire refined
meanings shaped by centuries of juristic
deliberation. The maxim of La Darar, rooted in
the famous prophetic tradition “no harm and
no reciprocal harm,” establishes that no rule or
action in Islam may legitimately cause
unjustified injury (Kulayni, 2008; Zare'
Sabzevari, 2018). As numerous jurists have
emphasized, this maxim possesses universal



applicability, cutting across chapters of figh
and providing a robust foundation for
nullifying harmful judgments or demanding
compensation (Al-Ansari, 1995; Misawl
Bujnurdi, 1969). When applied to judicial
conduct, La Darar stipulates two analytical
modes: first, when a judge exercises correct
legal reasoning within authorized limits yet
inadvertently issues a mistaken judgment,
resulting harm is treated as a tolerated
consequence of delegated authority; second,
when the judge neglects due diligence,
misapplies legal principles, or issues arbitrary
rulings, any resulting injury becomes both
unjustified and compensable. Complementing
this is the maxim of Itlaf—“whoever destroys
the property of another is liable”—which
establishes liability without regard to
intention (Katuziyan, 2007; Muhaqqiq al-Hill,
1988). The article differentiates between direct
destruction and indirect or causal destruction,
noting that even non-immediate judicial acts
(such as authorizing procedures that later lead
to loss) may fall within the scope of Itlaf. The
maxim of Tasbib is equally important; it
addresses situations where the judge does not
directly cause harm but creates the conditions
for it (Shahid Thani, 1989). Judicial orders—
such as detention instructions, enforcement
measures, or provisional directives—may
serve as legal “causes” of downstream harm.
Under Tasbib, liability depends on the
presence of ta‘addi and tafrit (overreach or
negligence), both of which translate into
professional misconduct when committed by a
judge. Together, these maxims provide an
integrated framework through which Islamic
jurisprudence determines when judicial harm
becomes attributable, how intention interacts
with liability, and how to apportion
responsibility when multiple actors contribute
to the harmful outcome, especially in cases
involving enforcement officers, experts, or
administrative authorities who act upon
judicial orders.

Building upon  these  jurisprudential
underpinnings, the article systematically
analyzes the three essential pillars constituting
the modern legal-fight doctrine of judicial
liability: the existence of actual harm, the
presence of a wrongful or negligent act by the
judge, and the establishment of causal linkage
between the act and the harm. Harm may be
material—such as financial loss, confiscation,
or deprivation of property—or immaterial,
including damage to reputation, unlawful
detention, or infringement of personal dignity
(Najafi, 1992). The article notes that both figh
and Iranian statutory law recognize the
compensability of non-material harm,
reflecting the broader ethical commitment of
Islamic law to human dignity. Regarding the
second pillar, the distinction between error
(khata’) and culpable fault (tagsir) is essential.
While error encompasses the inevitable
mistakes of even a competent and
conscientious judge, fault arises when the
judge breaches professional duty, fails to
investigate adequately, or deviates from
procedural or substantive norms. Classical
jurists and modern legal scholars converge on
this differentiation, noting that only the latter
justifies personal liability, while the former
generally shifts compensation to the state. The
third pillar, causation, raises complex issues
concerning the interaction of direct and
indirect causes, especially when judicial
decisions form only one part of a larger chain
of events. The article addresses the classical
debate on the precedence of cause (sabab) over
direct actor (mubashir), citing traditional
positions that assign liability to the actor when
fully aware of wrongdoing but to the cause
(including a judge) when the actor is unaware
or compelled. These nuanced doctrines,
echoed in modern legal norms such as Article
526 of the Islamic Penal Code, illustrate the
consistency between classical figh and
contemporary statutory interpretation.
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The article also explores the application of
specific maxims—particularly La Darar, Itlaf,
Tasbib, Ghurir, and Ihsan—in practical
judicial scenarios, offering a detailed analytic
matrix of how each maxim affects liability
attribution. For example, under the maxim of
Ihsan, a judge acting with diligence and
sincere intent within lawful authority is
generally exempt from liability even if harm
occurs, because Islamic law does not penalize
harm arising from beneficent conduct. By
contrast, the maxim of Ghurur transfers
liability from the judge to litigants or third
parties who intentionally mislead the judge,
leading to a harmful judgment. These
distinctions underscore the richness of Islamic
legal reasoning, which accommodates the
complex realities of adjudication, the potential
for procedural manipulation by litigants, and
the ethical responsibilities of judicial actors.
The article reinforces this analytical
framework with textual table summaries
drawn from classical and modern
jurisprudence, categorizing judicial acts into
various liability outcomes depending on
intent, factual circumstances, degree of
negligence, and involvement of deceptive third
parties. The inclusion of a real Iranian judicial
case further contextualizes the application of
Article 171 of the Constitution, demonstrating
how courts demand proof of judicial fault—
typically in the form of a prior disciplinary
finding—before permitting civil recovery. The
case highlights the judiciary’s attempt to
balance the imperative of accountability with
the preservation of judicial independence,
reinforcing the notion that liability
mechanisms must not compromise the judge’s
ability to adjudicate impartially and without
fear.

Through a comparative synthesis of
jurisprudential doctrine and positive law, the
article ultimately demonstrates that Islamic
jurisprudence offers a sophisticated and
internally coherent framework for regulating

judicial liability, one that is neither absolutist
nor permissive but grounded in a moral-legal
vision of justice. It shows that figh al-qada’
maintains judicial dignity while still
safeguarding the rights of litigants by clearly
delineating between excusable error and
negligent or intentional misconduct. The study
reveals strong structural parallels between
classical doctrines of liability and
contemporary Iranian legal provisions,
particularly those governing compensation for
harm arising from judicial acts, whether borne
personally by the judge or by the state in cases
of non-culpable error. This alignment affirms
the adaptability and enduring relevance of
Islamic legal principles in modern judicial
systems.

In conclusion, the article highlights that
judicial liability in Islamic jurisprudence rests
on an intricate balance between protecting the
authority and independence of judges and
ensuring redress for individuals harmed by
judicial error or misconduct. It underscores
that jurisprudential maxims form a coherent
ethical and legal foundation for distinguishing
between types of judicial error, allocating
responsibility, and defining the role of the
state in compensating unavoidable harms
arising from legitimate adjudicative processes.
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