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ABSTRACT

The principle of contractual binding and the non-dissolution of contracts—referred to as Asalat al-Luzim—is among
the general principles governing all contracts, and it remains effective exceptin cases where it has been specifically
limited by the legislator. One of the notable exceptions to this principle, which leads to the instability of contracts, is
the disturbance in the balance of the value of mutual considerations (‘iwadayn). The question of what constitutes
the rationale and foundation for deviation from the principle of binding force of contracts, in cases where the
equivalence of considerations is absent, remains unanswered with precision and comprehensiveness despite its
significant importance and profound implications in resolving contractual disputes. The prevention of unjust harm
(nafy al-darar al-narwa) and the negation of coercion (nafy al-ikrah) are among the well-known bases advanced by
most Imami jurists and legal scholars to justify the removal of contractual binding in such cases. In the jurisprudence
of Sunni schools, thosewho have recognized the optionof ghabn (option of lesion) as a legitimate basis have either
failed to specify a theoretical foundation for it or have relied on the aforementioned principles. In the present study,
the authors critically examine the above-mentioned views, refuting each with reasoned arguments, and propose
their own perspective grounded in the principle of "implied will and consent" (iradah wa taradi dimnri), elaborating
and clarifying its conceptual framework.
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EXTENDED ABSTRACT
The principle of contractual binding (Asalatal-

Luzum) is one of the foundational doctrines in
both Iranian law and Islamic jurisprudence,
ensuring the stability and enforceability of
contractual obligations except where explicitly
exempted by the legislator. However, the
equilibrium  of mutual considerations
(‘iwadayn) has long been a matter of dispute
when the balance is disturbed and one party
suffers a manifest lesion or deception (ghabn).
The central issue addressed in this study is
identifying the theoretical foundation that
justifies deviation from the principle of
contractual binding in cases of disrupted
equivalence of considerations. While most
Imamijurists and legal scholars have invoked
the principles of “no harm” (la darar) and “no
coercion” (l1a ikrah) to justify the dissolution of
contracts in such cases, Sunni jurisprudence
presents a more fragmented approach, with
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the Hanafis and Shafi‘is denying the validity of
the option of lesion, while the Malikis and
Hanbalis accept it conditionally. Despite the
profound significance of this issue in
contractual stability and dispute resolution, no
comprehensive and independent study has
systematically examined the foundation of the
disruption of Asalat al-Luzum in the absence
of conventional equilibrium. This paper fills
that gap by critically assessingthe classicaland
modern juristic arguments, analyzing their
strengths and weaknesses, and introducing a
new explanatory framework grounded in the
concept of “implied will and consent” (iradah
wa taradi dimni), which offers a more coherent
justification for granting the option of
rescission in cases of gross imbalance between
contractual considerations (Golpaygani, 1970;
Ibn Manzur, 1993; Jawhari, 1990; Safaei, 2007;
Turayhi, 1996; Zabidi, 1993).



The literature on lesion (ghabn) across Islamic
schools reveals distinct theoretical
orientations toward the validity and basis of
rescission rights. Among Imami jurists,
scholars such as Allamah Hilli affirmed the
existence of the option of lesion as a firmly
established principle (Ardabili,1983),and even
claimed a form of consensus on its legitimacy
(Ibn Zuhra Halabi, 1997). However, later
figures like Sabzewari expressed doubts
regarding its  evidentiary  sufficiency
(Sabzewari, 2002). Iranian civil law follows the
dominant Imami position, codifying the
principle in Article 416 of the Civil Code, which
grants the deceived party the right to rescind
upon discovering the lesion. Within Sunni
jurisprudence, the divergence is more
pronounced: the Hanafis and Shafi‘is reject
the option of lesion outright, considering
inequity in price immaterial, while the Malikis
and Hanbalis recognize it under certain
conditions (Al-Qahtani al-Hanbali, 1986; Al-
Umrani al-Yamani, 2001). The Maliki school
sets a quantitative threshold—usually one-
third deviation—beyond which rescission
becomes permissible, whereas the Hanbalis
predicate its validity on the combination of
ignorance and substantial harm to the
deceived party. This pluralistic landscape
underscores the lack of a unified doctrinal
foundation for reconciling fairness and
contractual  stability,  highlighting  the
importance of exploring new explanatory
paradigms that can coherently integrate
jurisprudential reasoning with legislative
logic.

A significant portion of the classical
scholarship attributes the foundation of the
option of lesion to the principle of “no harm”
(la darar), which prevents the enforcement of
rulings that entail unjust detriment to a party
(Hakim, 1996; Kashif al-Ghita, 1939; Tusi,
1987). Shaykh Ansari considered this principle
the strongest proof for legitimizing rescission,
arguing that enforcing a contract that results

in aloss for the deceived party contradicts the
Prophet’s teaching of “no harm and no
reciprocating harm” (Ansari, 1994, 1995). This
view has been endorsed by modern legal
scholars such as Katouzian, who considered
the 1a darar principle the most appropriate
basis for interpreting Article 416 of the Iranian
Civil Code (Katouzian, 2008). However, this
interpretation is not without objections.
Critics like al-Hakim and al-Ruhani argued
that applying 1a darar leads to the nullity of the
contract rather than the creation of a right of
rescission (Hakim; Ruhani, 1992). Others, like
Khui, contended that harm arises from the
very existence of the contract rather than its
binding force (Khui), while scholars such as
Khomeini and Mamaghani maintained that
harm results from the contract’s compulsory
enforcement, not its mere validity (Khomeini,
2000; Mamaghani, 1931). Another major line of
critique concerns the legislative capacity of la
darar, as jurists like Naraqi and Bujnourdi
restricted its effect to negating harmful rulings
rather than establishing new rights (Bujnourdi,
1999; Naraqi, 1997), whereas others, including
Tabatabaei and Maraghi, argued that its
protective purpose extends to instituting new
rights when necessary (Maraghi, 1997;
Tabatabaei, 1997). Khomeini later integrated
both perspectives, portraying la darar as a
governmental ruling with executive rather
than legislative force (Khomeini, 1963). These
debates collectively reveal the epistemic
fluidity and interpretive diversity surrounding
the principle’s role in regulating contractual
harm, suggesting that while 1a darar plays a
crucial equitable function, its doctrinal
authority as an independent foundation for
rescission remains contested (Khorasani, 1989,
1993).

The second major interpretive tradition
connects the option of lesion to the principle of
“negation of coercion” (la ikrah), proposing
that the deceived party’s consent was vitiated
by a false assumption of equivalence (Ardabili,

CETTPY gy 6 W) rerieS)



1983; Behbahani, 1997; Fesharaki, 1993; Hilli,
1993; Tabrizi, 1996). Proponents argue that the
deceived party consents to the contract based
on an implied assumption of equality; hence,
discovering the inequivalence nullifies that
consent (Al-Qurtubi al-Dhahiri). Nevertheless,
this position has been criticized as
conceptually weak, since the legal effect of
coercion (ikrah) in both Islamic and Iranian
jurisprudence is non-enforceability rather
than the conferment of a rescission right.
Jurists such as Hakim and Yazdi viewed
coerced contracts as possessing both intent
and consent (Hakim, 1996; Yazdi, 2000),
whereas others like Najafi and Bahrani
considered coercion to invalidate intent itself
(Bahrani, 1985; Najafi, 1984). Khui and
Khansari proposed an intermediary view that
coercion only undermines consent, not intent
(Khansari, 1985; Khui, 1998b), rendering the
contract voidable upon subsequent
ratification. In contrast, the Hanafis limited
coercion’s effect to vitiating satisfaction (rida)
without nullifying the will (Al-Zuhayl;
Sarakhsi, 1994). These nuances clarify that the
“negation of coercion” model, while
psychologically appealing, cannot adequately
account for the rescission mechanism in ghabn
cases, since it mischaracterizes the legal
distinction between non-consensual and
inequitable transactions. Thus, the theory fails
to explain why the contract remains valid yet
dissolvable, rather than void ab initio, as
would follow from a genuine defect in consent
(Katouzian, 2008).

A third interpretive approach, and the one
ultimately endorsed by this study, is the theory
of “implied condition” (shart dimni),
particularly in its “embedded” (irtikazi) form.
Jurists such as Na’ini and Khui treated this
implied condition as the sole legitimate
foundation for the option of lesion (Khui;
Na'ini, 1954). Khansari similarly held that
contracts are implicitly conditioned on a
customary expectation of fairness and

proportionality (Khorasani, 1989). According
to this theory, the parties’ shared intention
(taradi) inherently assumes that the mutual
considerations are balanced in value. This
implicit presumption functions as a built-in
contractual condition, and its violation entitles
the injured party to rescind. The implied
condition doctrine subdivides into several
forms:  “pre-contractual  understanding”
(tabani), “customary implication” (‘urfi), and
the “embedded mental presumption”
(irtikazi). While the first two have long been
acknowledged in Imami and Sunni
jurisprudence (Jafari Langroudi, 2013; Shahidi,
2008), the third—emphasized by Khui—has
received greater theoretical attention for
explaining how unwritten but universally
understood conditions become legally
enforceable (Himyari, 2000; Sistani, 1994). The
embedded condition reflects a deeply
internalized social and moral understanding
that contracts presuppose fairness unless
explicitly disclaimed. The principle of “ofoo
bil-‘'uqood” and the prophetic maxim “al-
mu’ minun ‘inda shuratihim” further reinforce
the obligation to honor both express and
implied commitments (Esmaeili, 2011; Irwani,
2005; Khui, 1998a). This theoretical
framework thus situates the option of lesion
within a rational and juristic continuum,
merging the subjective will of the contracting
parties with objective standards of customary
fairness.

Building upon this interpretive foundation,
the study advances the concept of “implied will
and consent” as the true doctrinal basis for the
disruption of Asalat al-Luzum. It posits that
the binding nature of contracts derives not
merely from their formal validity but from the
mutual intention of the parties to exchange
equivalent values. When that equivalence
collapses beyond what is socially tolerable, the
underlying implied consent is also negated,
producing a lawful right to rescind. The
empirical and doctrinal analysis in this



research shows that the embedded condition
model better explains the legal treatment of
lesion in Iranian Civil Law. For instance,
Article 421 of the Civil Code stipulates that
payment of the price difference does not
automatically extinguish the right of rescission
unless the deceived party explicitly consents to
it. This legislative phrasing supports the
implied-condition rationale over the no-harm
doctrine, since if the harm were the true
foundation, compensating the difference
would necessarily eliminate the right.
Moreover, the irtikazi framework coherently
accounts for why only “gross” (fahish)
disparity—not every minor inequality—
triggers rescission. Minor deviations fall
within the socially accepted margin of
tolerance, while substantial ones violate the
embedded expectation of fairness. Hence, the
principle of implied consent reconciles
doctrinal integrity, legislative coherence, and
social equity, providing a unified explanation
for both the existence and the limits of
rescission rights under Iranian and Islamic
law (Ansari, 1994 ; Khomeini, 1963; Khui, 1998b;
Muzaffar).

In conclusion, this study demonstrates that
neither the “no harm” nor the “no coercion”
principles sufficiently justify the disruption of
the binding force of contracts in cases of
lesion. Instead, the true foundation lies in the
implicit and customary consensus of the
parties that their exchange should rest on
equitable equivalence. This “implied will and
consent” doctrine, rooted in the concept of
irtikazi condition, not only aligns with both
Islamic jurisprudential logic and Iranian
legislative intent but also harmonizes
contractual fairness with stability. By
uncovering this foundation, the study
contributes to a deeper theoretical
understanding of the limits of Asalat al-Luzum
and offers a coherent model for interpreting
rescission rights in modern contractual
systems.
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