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ABSTRACT

Custody under supervision, as one of the most significant instruments of deprivation of liberty in criminal
procedure, has long been contested for balancing public security with the protection of individual
freedoms. This study adopts a comparative perspective to examine custody under supervision in Iranian
and Dutch legal systems. Findings indicate that in Iran, Islamic jurisprudence and principles such as the
presumption of innocence and the rule of no harm constitute the theoretical foundation, while the Code
of Criminal Procedure has sought to guarantee rights such as access to counsel, the right to silence, and
family notification in order to reconcile security imperatives with defendants’ rights. In contrast, the Dutch
legal system, rooted in liberal principles and bound by the European Convention on Human Rights, allows
detention only under exceptional circumstances and ensures judicial supervision from the outset, short
statutory limits, and alternatives such as bail or electronic monitoring to maximize individual liberty.
Moreover, the innovative TBS measure in the Netherlands links detention with psychiatric treatment,
offering a distinctive approach toward dangerous offenders. Ultimately, the comparison shows that while
both jurisdictions emphasize restricting detention and preventing arbitrariness, Iran still faces challenges
of enforcement and gaps between law and practice, whereas the Netherlands struggles with financial
and ethical concerns related to long-term measures. The study’s results provide insights for domestic
reforms and greater alignment with human rights standards.
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EXTENDED ABSTRACT

The issue of pre-trial detention, particularly
the form known as custody under supervision,
has long been debated as one of the most
sensitive areas of criminal justice because it
directly engages the tension between
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individual liberty and the collective need for
public order. In both Islamic and European
contexts, the regulation of detention has been
shaped by deep historical, philosophical, and
normative considerations, reflecting different
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but sometimes overlapping traditions of law
and governance. In Iran, the institution of
custody under supervision finds its roots in
Islamic jurisprudence and the principles of
Sharia that allow for temporary restriction of
freedom in order to preserve the social order
and prevent harm (Jafari & Asadi, 2018; Tabasi,
2003). These principles are balanced against
foundational constitutional guarantees such as
the presumption of innocence and the
prohibition of arbitrary arrest, which are
codified in legislative reforms over the past
decades (Ashuri, 2010; Khaleghi, 2013). In the
Netherlands, by contrast, the practice of pre-
trial detention has evolved within the
framework of continental European law and
the supranational standards of the European
Convention on Human Rights, where Article 5
enshrines the right to liberty and sets strict
conditions for any deprivation of freedom
(European Court of Human Rights, 2012;
Kilkelly, 2003). Despite their divergent legal
and cultural origins, both systems grapple with
the same core dilemma: how to craft rules that
respect human dignity and due process while
providing law enforcement with tools
sufficient to ensure justice and security
(Ashworth, 2010; Bradley, 2015).

The theoretical underpinnings of detention in
these jurisdictions reflect both convergence
and divergence. On one hand, the Islamic
perspective emphasizes the principle of
darura (necessity) and maslaha (public
interest) as justifications for restricting liberty,
with jurists elaborating on the proportionality
of measures taken during investigations
(Amani, 2003; Mozenzadegan, 2001). In
practice, this has resulted in legal doctrines
that permit short-term detention under
supervision where there is strong suspicion of
criminal conduct, provided that judicial review
follows within a specified timeframe
(Tadayyon, 2015). On the other hand,
European jurisprudence emphasizes strict
legality, proportionality, and necessity,

requiring states to demonstrate convincingly
that no alternative to detention is feasible
(Fenwick, 2002; Roberts & Zuckerman, 2010).
This approach is reinforced by the case law of
the European Court of Human Rights, which
has consistently required national courts to
show that less intrusive alternatives such as
bail, reporting duties, or electronic monitoring
were considered before authorizing pre-trial
detention (Beijer & van Swaaningen, 2011;
Clark, 2004). Both traditions converge,
however, on the idea that detention is
exceptional rather than routine, a principle
echoed in the academic literature across
jurisdictions (Duff et al., 2007; Harding, 1992).
Theoretical debates thus reveal a shared
recognition of detention as a necessary evil,
one that must be carefully circumscribed to
avoid abuse.

From a practical standpoint, the Iranian and
Dutch systems display significant differences
in terms of procedure, duration, and
safeguards, even while they share overarching
goals. In Iran, law enforcement officers, as
judicial police, retain wide authority to place
suspects under supervision pending judicial
approval, with statutory limits generally set at
24 hours before the judiciary must intervene
(Habibzadeh, 2013; Heidari, 2015). In reality,
the gap between legal norms and practice has
sometimes led to excessive reliance on custody
as a routine investigative measure,
highlighting structural weaknesses in the
enforcement of safeguards (Mohammadi,
2008). In the Netherlands, by contrast, police
powers are far more limited, and judicial
authorities assume immediate and central
responsibility for authorizing any form of
detention. The initial police custody is capped
at a few hours, after which an independent
magistrate must either release the suspect or
issue a judicial order for continued detention
(Beijer & van Swaaningen, 2011; van Kempen,
2014). This procedural architecture reflects the
Dutch commitment to embedding judicial



oversight at the earliest stages, a feature
largely shaped by the demands of European
human rights jurisprudence (Zappala, 2003).
Yet, both systems show awareness of the risks
posed by arbitrary detention and have
developed normative tools, albeit through
different traditions, to contain them (Ardabili,
2004; Ashuri & Sepehri, 2015).

Another area of comparative interest lies in the
articulation of the rights of the accused during
the period of custody under supervision. In
Iran, reforms in the Code of Criminal
Procedure have explicitly recognized rights
such as the right to counsel, the right to
silence, and the right of the family to be
informed of the detention (Dehghan, 2017;
Tadayyon & Moradi, 2015). However, the
implementation of these rights continues to
face challenges, with legal scholars noting the
persistence of practices where suspects are
denied timely access to lawyers or subjected to
extended interrogations without adequate
judicial control (Amani, 2003; Ashuri, 2010). In
the Netherlands, these rights are firmly
entrenched and practically guaranteed, with
suspects typically granted immediate access to
legal counsel and medical examination if
required (Hodgson, 2005; Klaming & Giesen,
2009). Furthermore, Dutch law obliges
authorities to justify the necessity of detention
not only at the initial stage but throughout its
continuation, with regular judicial reviews
that assess whether the deprivation of liberty
remains proportionate (Beijer & van
Swaaningen, 2011; Bradley, 2015). This contrast
underscores how institutional capacity,
judicial independence, and the broader legal
culture influence the realization of statutory
rights in practice (Ashworth, 2010; Clark,
2004).

The influence of broader legal systems also
becomes apparent when comparing detention
practices in Iran and the Netherlands. In Iran,
the Islamic legal heritage shapes not only
substantive criminal law but also procedural

rules, embedding detention within a broader
framework of moral and religious values
(Jafari & Asadi, 2018; Tabatabaei Motameni,
1996). The emphasis on maintaining social
order and preventing harm reflects a
communitarian perspective in which the
preservation of the collective sometimes
justifies restrictions on the individual
(Ardabili, 2004). By contrast, in the
Netherlands, the liberal democratic ethos and
supranational European standards prioritize
individual freedoms, seeing detention as an
exception justified only by compelling state
interests (European Court of Human Rights,
2012; Kilkelly, 2003). The Dutch approach has
also been shaped by innovations such as the
TBS measure, which links detention to
treatment and rehabilitation of offenders with
psychiatric conditions, reflecting a hybrid
between security concerns and welfare policies
(Clark, 2004; van Kempen, 2014). These
systemic differences explain why similar
challenges—such as balancing liberty with
public security—produce divergent
institutional solutions across the two
jurisdictions (Ashuri & Sepehri, 2015; Beijer &
van Swaaningen, 2011).

In assessing the effectiveness of these regimes,
both strengths and weaknesses emerge. Iran’s
legal framework provides clear statutory bases
for detention and draws upon a deep reservoir
of Islamic legal principles that stress fairness
and proportionality, offering normative tools
for the protection of the accused (Amani, 2003;
Tabasi, 2003). Yet, the enforcement gap
remains a critical weakness, as the distance
between legislative guarantees and actual
practice often results in prolonged or unlawful
detentions (Heidari, 2015; Mohammadi, 2008).
The Netherlands, on the other hand,
demonstrates a high degree of compliance
with human rights standards and effective
judicial oversight mechanisms, fostering
public trust in the justice system (Beijer & van
Swaaningen, 2011; Fenwick, 2002).
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Nevertheless, its reliance on costly detention
alternatives and the indefinite character of the
TBS measure have sparked debates about
proportionality and sustainability (Bradley,
2015; Zappala, 2003). Thus, while both systems
aspire to balance liberty and security, they face
different trade-offs: Iran struggles with
implementation and oversight, while the
Netherlands grapples with the financial and
ethical complexities of its advanced custodial
structures.

Ultimately, the comparative study of custody
under supervision in Iran and the Netherlands
highlights the importance of context in
shaping legal institutions. Both jurisdictions
converge on the principle that detention must
be exceptional, temporary, and subject to
judicial control, yet their pathways toward
operationalizing this principle diverge due to
differences in religious, philosophical, and
supranational influences. The Iranian model
illustrates the enduring impact of Islamic
jurisprudence and the challenges of bridging
legislative ideals with institutional realities,
while the Dutch model exemplifies the
integration of national law into a broader
European human rights regime that prioritizes
procedural guarantees and individualized
justice. By analyzing their similarities and
differences, valuable lessons can be drawn for
legal reform: Iran may benefit from
strengthening its oversight mechanisms and
narrowing the enforcement gap, whereas the
Netherlands  might reflect on the
proportionality of long-term measures such as
TBS. The broader implication is that no single
model of detention can be transplanted
wholesale; rather, each system must calibrate
its legal instruments to reflect both universal
standards of human rights and the specific
cultural and institutional realities of its
society.
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