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ABSTRACT

The protective function toward incapacitated persons (including minors, prodigals, and the mentally
incompetent) in the legal systems of Iran and lIraq is based on formal legal mechanisms such as
guardianship (wilayah), testamentary guardianship (wasayah), tutorship (gayydmiyyah), and trusteeship
(amn). This article, using a comparative method, analyzes and examines the range of powers and
responsibilities of the legal representatives of incapacitated persons in Iranian and Iraqi law. It addresses
the principal categories of legal representatives (such as guardian, testamentary guardian, tutor, and
trustee) and the practical challenges in protecting incapacitated persons. By analyzing the scope of both
financial and non-financial authorities of representatives, the supervisory systems of the two countries
(public prosecutor, family court, and protective organizations) are compared, and solutions are offered to
strengthen protection for incapacitated persons. The findings show that in both systems, representatives
(guardian, testamentary guardian, tutor, and trustee) are obliged to observe the best interests of the
incapacitated person and are subject to judicial oversight; however, there are differences in supervisory
methods and the scope of authority. Challenges such as the complexity of the process for appointing a
tutor, weakness in practical oversight, and lack of legal awareness are also analyzed.
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EXTENDED ABSTRACT
The legal protection of incapacitated persons

represents a crucial dimension of both private
and public law and has been historically
shaped by social, ethical, and religious
imperatives. Incapacitation arises when
individuals such as minors, prodigals, or those
suffering from mental incompetence cannot
safeguard their own interests and thus require
legal substitutes to act on their behalf. In Iran
and Iraq, the protective legal frameworks have
been constructed on mechanisms including
guardianship (wilayah), testamentary
guardianship (wasayah), tutorship
(qayyumiyyah), and trusteeship (amin). The
aim is to preserve the rights and welfare of
incapacitated persons, referred to as mahjoor,
ensuring that no harm befalls them while their
affairs are managed until they regain legal
capacity (Al-Hashimi, 2020; Safaei, 2020).
Both legal systems stipulate that persons
lacking full legal capacity are barred from
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independent financial and non-financial
transactions; yet, in certain instances, the law
validates some actions without requiring the
direct intervention of a representative to
ensure functional autonomy (Katouzian, 2006;
Mohammadi, 2021). Iran and Iraq converge on
the principle that the law must -create
structured  representation to  balance
protection with the limited participation of
incapacitated individuals in their own legal
and personal matters.

Within the Iranian and Iraqi legal contexts,
incapacitated persons are generally classified
into three categories, each with distinct
implications for representation: minors,
prodigals, and the mentally incompetent.
Minors, including both non-discerning and
discerning minors, have sharply differing
capacities. Non-discerning minors are
incapable of performing any legal act; their
transactions are void, and only a guardian or
court-appointed representative may act for



them. Discerning minors possess limited
capacity in non-financial matters, but their
financial actions remain non-effective without
the ratification of a guardian or tutor (Al-
Hashimi, 2020; Katouzian, 2006). The second
category, safih individuals, refers to those who
have reached puberty but not maturity and
thus retain autonomy in personal, non-
financial affairs but need legal oversight in
financial dealings. Third, persons with mental
disorders—permanent or periodic insanity—
are either fully incapable or partially capable
when lucid; yet, legal proof of lucidity is
required to validate their actions. These
categories influence the structure of
representation: guardianship, testamentary
guardianship, tutorship, and trusteeship form
a layered framework responsive to both the
degree and permanence of incapacity (Emami,
1989). Additionally, international obligations
shape these frameworks. Iran and Iraq, as
signatories to the Convention on the Rights of
the Child (1989), integrate protective
incapacitation mechanisms while upholding
the child’s participation rights, thereby
balancing  safeguarding with  gradual
autonomy.

A detailed comparative examination of legal
representatives highlights both functional
equivalence and systemic divergence between
Iran and Iraq. In Iran, paternal and paternal-
grandfather guardianship (wilayah
gahriyyah) arises automatically without court
intervention; the presumption is that their
actions serve the best interest of the minor
unless proven otherwise. Yet certain high-
impact transactions—especially those
involving  immovable  property—require
approval from the public prosecutor to ensure
protective oversight (Iranian Civil Code,
Articles 1185-1186). Testamentary guardians
(wast) designated by a father or paternal
grandfather can succeed after the death of the
appointing guardian, but their appointment
must comply with conditions of integrity and

competence, and their actions remain under
judicial review (Emami, 1989). Tutors
(gqayyem) are judicially appointed when no
natural guardian or valid testamentary
guardian exists, typically  following
notification by the parents to the public
prosecutor as required by law (Iranian Civil
Code, Articles 1218—-1219). The court not only
appoints but may also assign supervisors to
check the tutor’s management of property and
personal welfare matters (Emami, 1989).
Trustees (amin), conversely, are temporary
custodians of property when a guardian is
absent or temporarily unable to act, ensuring
no gap in protection (Emami, 1989). Iraq
adopts similar categories but emphasizes
continuous court oversight: even paternal
guardians are more tightly monitored, and
judicial approval is mandatory for many
economic acts (Iraqi Civil Code, Article 95).
Moreover, Iraq extends the concept of
protective  incapacitation to financially
vulnerable adults, recognizing a broader
protective remit beyond minors and the insane
(Al-Hashimi, 2020).

The exercise of authority by legal
representatives is conditioned by explicit
statutory = safeguards to protect the
incapacitated person from exploitation and to
align all acts with their best interests.
Financial powers are among the most
regulated: representatives must preserve and
manage property, pay debts, and invest assets
prudently while seeking judicial permission
for significant alienations or encumbrances.
Annual reporting and accounting duties are
designed to ensure transparency and enable
court supervision (Emami, 1989). In personal
matters such as marriage and divorce, Iranian
law limits the representative’s power;
marriage typically requires the minor’s best
interest and, in some cases, court
confirmation, while divorce cannot be directly
initiated by the representative but may be
requested through judicial channels if
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continuation of marriage is harmful. In Iraq,
however, the representative, usually with
court approval, may request divorce on behalf
of the incapacitated person when justified (Al-
Hashimi, 2020). Contractual capacity and
banking activities also remain strictly within
the representative’s prerogative, shielding the
incapacitated from obligations they cannot
understand or control. Both jurisdictions
stress the mental and moral competence of
representatives; courts can revoke their
powers for negligence, self-dealing, or failure
to safeguard the ward’s welfare (Emami, 1989).
Despite these safeguards, the practical
effectiveness of legal representation is
challenged by systemic and contextual
deficiencies. In Iran, procedural complexity in
appointing tutors or testamentary guardians
can delay protective measures, leaving wards
temporarily unprotected. Weaknesses in
practical supervision, despite statutory
judicial control, allow room for exploitation
and mismanagement. Limited public and
professional awareness of the rights of
incapacitated persons and the duties of their
representatives compounds these
vulnerabilities (Al-Hashimi, 2020; Katouzian,
2006). Representatives themselves may lack
the necessary financial or legal expertise,
undermining the sound administration of the
ward’s estate. Transparent accounting and
timely judicial audits are often lacking,
reducing accountability. Iraq shares many of
these weaknesses but faces additional
contextual obstacles, including political and
security instability, which disrupts consistent
enforcement and oversight. Administrative
corruption and limited financial resources
further hinder robust protective systems.
Cultural attitudes, especially in rural or tribal
settings, can discourage formal recourse to
courts and lead to informal and sometimes
abusive arrangements (Al-Hashimi, 2020).
Both countries thus confront a gap between

formal protective frameworks and their
effective realization in practice.
Notwithstanding these challenges, important
structural strengths provide a foundation for
reform and modernization of protective legal
representation. Iran benefits from a
comprehensive civil code that defines clear
categories of incapacity and representation,
relatively strong statutory judicial oversight,
and supportive institutions such as welfare
organizations that can assist vulnerable
families. A developing body of judicial
precedent also helps unify standards and
reduce ambiguity. Iraq shows progress in
expanding protective categories beyond
traditional definitions, reflecting modern
understandings of vulnerability, and its
emphasis on preserving the independence and
autonomy of protected adults is a forward-
looking approach. The recognition of persons
with disabilities and financial vulnerability
within protective regimes reflects a more
human-rights-centered vision. Both systems
reveal opportunities to build capacity through
judicial training, create specialized oversight
bodies, and integrate international norms with
local practice to enhance protection and
empower wards.

In conclusion, a comparative legal analysis of
Iranian and Iraqi frameworks governing the
powers and responsibilities of representatives
of incapacitated persons demonstrates both
shared protective aims and context-driven
divergences. Each system anchors
representation in respect for the ward’s
welfare while designing layered mechanisms
of guardianship, testamentary guardianship,
tutorship, and trusteeship. Yet effective
protection demands more than legal design: it
requires practical oversight, professional
competency, and cultural acceptance.
Strengthening judicial monitoring, improving
the transparency of financial management,
expanding education for families and legal
practitioners, and fostering inter-institutional



coordination are critical to bridging the gap
between theory and practice. Building on their
respective strengths, both countries can
modernize protective legal frameworks to
ensure that the incapacitated are not only
shielded from harm but are also supported
toward maximum autonomy and dignity.
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