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ABSTRACT

The primary objective of civil liability, whether tortious or contractual, is the compensation of damages. In this regard,
the reparation of losses sustained by the injured party is intended to restore him or her to the position that would
have existed had the contract not been concluded or the injurious act not occurred. To achieve this objective, both
the Iranian and Iraqi legal systems rely on different approaches. Among the essential elements of contractual liability
and civil liability is the existence of damage or loss, and the compensation of such damage or loss within either
form of liability must meet certain conditions. Once the existence of loss is established, liability is realized alongside
other requirements. Civil liability is distinct from other legal concepts, particularly criminal liability. At times, civil
liability precedes criminal liability, and at other times it does not; as a result, compensation for harm may sometimes
accompany punishment and sometimes not. Civil and criminal liabilities differ with respect to standards of
assessment and the purpose of liability. While the standard for assessing civil liability is the extent of actual harm,
the standard for assessing criminal liability is based on the gravity of fault or negligence in violating a general
principle. The aim of civil liability is to protect the interests of the injured party through reparation. Although civil
liability and contractual liability share many features in straightforward cases and no essential differences exist that
would justify treating them as separate categories, certain divergences between the two forms of liability do exist.
These distinctions are analyzed and debated in this study in comparison with the new European law.
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EXTENDED ABSTRACT
The concept of civil liability in both Iranian

and Iraqi law represents one of the most
important mechanisms for safeguarding rights
and ensuring justice through the
compensation of damages. Civil liability,
whether contractual or tortious, essentially
arises when one party causes harm to another,
and the legal system obliges the wrongdoer to
restore the injured party to the condition they
would have been in had the injurious act not
occurred. At its core, this legal relationship is
built upon the existence of damage as a
necessary precondition for liability. Without
demonstrable harm, liability does not
materialize. Jurists have emphasized that
compensation is a legal duty tied to the
principle of restoring equilibrium between
parties, which becomes particularly vital in
societies where adherence to contract and
trust in legal institutions underpin social
stability (Al-Awji, 2007). In Iraqi law, Article
204 of the Civil Code explicitly stipulates that
“any trespass that causes harm to another
requires compensation,” thereby affirming the
dual elements of wrongdoing and causal
connection as prerequisites for reparation.
Damage is broadly categorized as material,
which includes physical injury and financial
losses, and moral, which pertains to emotional
distress, damage to reputation, and injury to
dignity (Ali, 2011). Iranian law similarly aligns
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with these principles, embedding them in
statutory provisions and judicial practice. This
commonality underscores the universal role of
civil liability in bridging the gap between fault
and fairness, thereby not only protecting the
injured party but also reinforcing broader
principles of justice and deterrence within
society (Al-Zuhayli, 2003; Ibn Manzur, 2010;
Shaltout, 1995).

A fundamental  distinction = between
contractual liability and civil (tortious) liability
is found in the presence or absence of a
contract between the parties. Contractual
liability arises from breach of agreed terms,
where failure to meet contractual obligations
causes harm. In contrast, tortious liability
emerges in the absence of a contractual bond,
whereby a party’s wrongful act independently
imposes an obligation to compensate. Despite
this distinction, both forms of liability
converge on the shared objective of reparation.
The Iraqi Civil Code highlights not only the
requirement of actual harm but also
conditions ensuring that the harm is real,
direct, and personal (Abd al-Majid, 1980; M. K.
Hassan, 2006; Nasr al-Din, 1983). Scholars
differentiate between “compensation” as the
actual substitute for loss and “guarantee” as
the obligation itself, pointing out that financial
indemnity or restitution of property is the
practical manifestation of these concepts (Al-
Bousaidi, 2005). Compensation is not limited



to direct monetary redress; it encompasses
both material and moral forms, judicially
assessed damages when pre-agreed terms are
absent, and even forms of restitution like
apologies, symbolic remedies, or the
restoration of a party’s reputation.
Importantly, both Iranian and Iraqi systems
emphasize proportionality, requiring that the
compensation align with the actual harm
suffered and not exceed it. This principle,
reflected in comparative law traditions as well,
ensures fairness and prevents enrichment of
the injured party at the expense of the
wrongdoer (Abd al-Hakim, 1998; Ahmad, 2008;
Jabbar, 1984).

The typology of compensation within these
systems demonstrates their adaptability to
diverse circumstances of harm. Material
compensation involves restitution of lost
property, reimbursement of financial
damages, or provision of equivalent goods
when specific performance is impossible. The
Iraqi Civil Code emphasizes restitution in
kind, obligating a usurper to return the actual
property or its equivalent when the original is
destroyed (Amid Zanjani, 2003). Similarly,
Iranian law under Article 311 mandates the
return of the usurped property, or failing that,
its equivalent value. Courts are empowered to
assess damages in both jurisdictions, with the
discretion to adjust compensation amounts
according to equity and the nature of harm.
Special scenarios such as the loss of
opportunities have also been recognized as
compensable harm, highlighting the evolving
nature of liability in addressing modern legal
challenges (Al-Dhanun, 2006). In addition to
restitution and equivalence, compensation
may also cover foreseeable damages (expected
harm) and unforeseen ones, depending on
judicial interpretation and contractual
stipulations. For instance, Iranian law through
Article 228 and related provisions underscores
liability for indirect or consequential losses
where causality can be reasonably established.

This demonstrates how legal doctrines
maintain a balance between strict adherence
to contractual commitments and flexibility in
recognizing broader dimensions of harm (Adl,
1994; Barikloo, 2008; Madani).

The notion of moral damages constitutes one
of the most debated aspects of compensation,
particularly in reconciling traditional religious
legal doctrines with modern statutory
frameworks. Harm to dignity, reputation,
emotions, or personal rights cannot be
measured in the same manner as material loss.
Consequently, systems have devised various
remedies, ranging from monetary
compensation to symbolic measures like
apologies, publication of judgments, or other
restorative actions. Critics argue that financial
compensation cannot adequately restore lost
honor or reputation, viewing such awards as
insufficient or even insulting (Aghababa, 2018;
Badini, 2005). However, proponents counter
that monetary awards provide at least partial
solace, prevent disregard of non-material
rights, and maintain legal coherence in
addressing  intangible @ harm.  Islamic
jurisprudence and Iranian law demonstrate
ambivalence toward purely monetary
remedies for moral damage, yet judicial
practice often allows such compensation as a
pragmatic solution. Iraqi law, on the other
hand, explicitly recognizes compensation for
moral damages where personal injury, loss of
reputation, or harm to freedom and social
standing has occurred (Muhammad, 2008;
Sidqi, 2014). Judges are granted discretion to
evaluate the context of each case, tailoring
remedies to the severity of harm and the
circumstances of the injured party. These
provisions indicate an incremental recognition
of moral rights within civil law systems,
suggesting convergence with international
standards of human rights protection and
expanding the scope of civil liability beyond
purely material concerns (Mirshkari, 2017).
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Beyond compensation itself, civil liability
serves broader societal functions such as
deterrence and the preservation of social
order. By obliging wrongdoers to repair harm,
the legal system creates a deterrent effect,
discouraging potential violations of law and
encouraging individuals to respect the rights
of others (A. a.-D. Hassan, 2006). Some jurists
draw upon Quranic verses to justify retributive
principles, emphasizing proportionality in
punishment and deterrence as secondary goals
of civil liability = (Aghababa, 2018).
Compensation thus functions not merely as
redress for victims but as a financial penalty
intended to discourage similar harmful
conduct, aligning civil liability with preventive
policy. Furthermore, liability fosters social
stability by upholding principles of justice,
fairness, and respect for legal rights. Without
such mechanisms, disputes would proliferate,
contracts would lose enforceability, and trust
in the legal system would erode. The Iranian
and Iraqi codes therefore integrate -civil
liability not only as a remedial tool but as a
structural safeguard that sustains societal
order and promotes harmonious relationships
among citizens. The deterrent effect is
particularly pronounced in cases involving
negligence or abuse of contractual obligations,
where compensation becomes a warning to
other actors against breaching social and legal
expectations (Aghababa, 2018; Badini, 2005).

In conclusion, the Iranian and Iraqi
approaches to civil liability and compensation
of damages reveal both convergence and
divergence rooted in their respective legal
traditions, religious doctrines, and legislative
frameworks. Both systems prioritize the
principle of reparation, recognizing that
damages—whether material or moral—must
be adequately compensated to restore the
injured party. Mechanisms include restitution
in kind, monetary awards, judicially assessed
damages, and symbolic remedies, all guided by
the principles of causality, proportionality,

and fairness. While Iranian law tends to
emphasize restitution and demonstrates
caution in awarding moral damages, Iraqi law
provides broader recognition of intangible
harm. Both, however, acknowledge the
societal role of liability in maintaining justice,
deterring wrongful acts, and upholding order.
Ultimately, compensation under civil liability
is not a means of enrichment but a corrective
measure designed to rebalance relationships
disrupted by harm. By aligning traditional
legal principles with contemporary needs, the
two systems continue to evolve in ways that
reaffirm the central role of civil liability in
ensuring justice, protecting rights, and
fostering trust in the rule of law.
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