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ABSTRACT

This study, using a descriptive-analytical method, conducts a comparative analysis of absurd (irrational) penalty
clauses in Iranian and French law. Undoubtedly, rationality is a fundamental feature of all legal acts. Sometimes
the acts and omissions of legally competent individuals are deemed, from a customary perspective, to lack a rational
purpose, and are described by reasonable people as irrational or absurd. Absurdity is not exclusive to contracts of
sale but also applies within the scope of commutative contracts, ancillary contractual conditions, and unilateral
juridical acts. The inclusion of absurd conditions in contracts, such as a penalty clause where there is no rational or
customary proportionality between the stipulated contractual damages and the actual damages, can be considered
an example of absurd contractual clauses. In Iranian law, the legislature has made no reference to absurd
conditions, and there is disagreement among jurists and legal scholars regarding their legal status. Some hold that
such conditions are valid, while others consider them absolutely void. In French law, juridical acts deemed absurd
in the sense recognized in Iranian law do not exist; however, Articles 1152, 1230, and 1231 of the French Civil Code
and Clause 5 of Article 1231 of the French Law of Obligations address this type of clause and permit judicial control
over penalty clauses, allowing the judge to increase or decrease the amount of an excessively high or unreasonably
low penalty.
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La clause pénale est la compensation des dommages et
intéréts que le créancier souffre de I'inexécution de
I'obligation principale.
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L'appréciation du déséquilibre significatif ne porte ni sur
I'objet principal du contrat ni sur l'adéquation du prix a la
prestation.
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1. Article 1171

Dans un contrat d'adhésion, toute clause non négociable,
déterminée a l'avance par l'une des parties, qui crée un
déséquilibre significatif entre les droits et obligations des
parties au contrat est réputée non écrite.
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dommages et intéréts, il ne peut étre alloué a l'autre partie
une somme plus forte ni moindre.

Néanmoins, le juge peut, méme d'office, modérer ou
augmenter la pénalité ainsi convenue si elle est
manifestement excessive ou dérisoire.

Lorsque I'engagement a été exécuté en partie, la pénalité
convenue peut étre diminuée par le juge, méme

d'office, a proportion de I'intérét que I'exécution partielle a
procuré au créancier, sans préjudice de

I'application de I'alinéa précédent.

Toute stipulation contraire aux deux alinéas précédents est
réputée non écrite.

Sauf inexécution définitive, la pénalité n'est encourue que
lorsque le débiteur est mis en demeure.
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1. Article 1152

Lorsque la convention porte que celui qui manquera de
I'exécuter paiera une certaine somme 4 titre de dommages-
intéréts, il ne peut étre alloué a l'autre partie une somme
plus forte, ni moindre.

Néanmoins, le juge peut modérer ou augmenter la peine qui
avait été convenue, si elle est manifestement excessive ou
dérisoire. Toute stipulation contraire sera réputée non
écrite.

2 - Article 1231-5
Lorsque le contrat stipule que celui qui manquera de
I'exécuter paiera une certaine somme a titre de
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EXTENDED ABSTRACT
The concept of contractual conditions, or

“shart,” occupies a central role in both Iranian
and Franceian legal systems, yet its
application to absurd or irrational penalty
clauses reveals stark jurisprudential contrasts.
In Iranian law, while “shart” has been
described in jurisprudence as either an
eventive (hadathi) or substantive (jamid)
concept, the Civil Code does not define it
explicitly but addresses its legal effects in
various articles such as Articles 232 to 246
(Katouzian, 2014; Mohaghegh Damad, 2016;
Shahidi, 2015). This conceptual duality has
allowed the incorporation of a wide range of
ancillary conditions into contracts, including
stipulations of penalties (wajh al-iltizam).
However, these penalty clauses occasionally
take on an absurd character, where the
stipulated damages bear no rational or
customary proportionality to actual damages.
Such conditions challenge the fundamental
principle of rationality in legal acts, which is
deeply rooted in the notion of ‘bina-ye uqala’
(the practice of reasonable people). In
contrast, French civil law employs terms like
“condition,” “clause,” and “stipulation”
without a cohesive doctrinal framework but
embeds scattered provisions throughout the
Civil Code (e.g., Articles 900, 1168-1180, 1170,
1162, 1304) that guide the validity and
enforceability of contractual conditions
(Keshavarzi, 2017; Shahidi, 2015). This
divergence in conceptual underpinnings has
implications for how each system treats
absurd penalty clauses: Iranian law oscillates
between validity and nullity depending on
scholarly interpretations, while French law
explicitly empowers judges to intervene where
clauses are manifestly excessive or negligible
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(Namvar & Hasani, 2018; Pakbaz, 2023). This
sets the stage for a comparative inquiry into
whether the Iranian legal framework can
accommodate a doctrine of judicial
moderation similar to the French model.

A foundational issue in this comparative
discourse lies in defining “absurdity” (safah)
and determining when a penalty clause crosses
from enforceable to void. In Iranian legal
theory, safah refers to conduct that lacks
rational economic purpose and is therefore
considered non-sensical or foolish when
assessed against customary standards (Ja'fari
Langaroudi, 2015). This concept has
historically applied to commutative contracts
but, as contemporary scholars argue, can also
extend to ancillary conditions when they
exhibit extreme disproportionality. Penalty
clauses (shart-e wajah al-iltizam) typically
serve as secondary obligations aimed at
compensating for non-performance, and
Iranian law treats them as material obligations
whose enforceability depends on the validity of
the principal contract (Mohaghegh Damad,
2016; Sabbaghi Nadushan, 2016). Their
purpose is compensatory, not punitive, and
Article 230 of the Iranian Civil Code presumes
the existence of damage upon breach, thereby
obviating the need for proof of actual loss.
However, when stipulated amounts are so
exorbitant or trivial as to appear irrational,
they trigger concerns about violating the
nature of compensatory obligations, upsetting
the equilibrium of consideration in
commutative contracts, and enabling unjust
enrichment. French doctrine, by contrast,
attributes two defining features to penalty
clauses—compensatory  (forfaitaire) and
coercive (comminatoire)—and insists on
proportionality between stipulated and actual



damages (Flour et al., 2015). This distinction
forms the basis for judicial review under
Article 1231 of the 2016 Law of Obligations,
which permits courts to adjust clauses deemed
manifestly excessive or derisory (Bozorgmehr,
2017; Bozorgmehr & Mehrani, 2016). Such an
approach embeds rationality and fairness as
conditions of validity, illustrating a
jurisprudential safeguard absent in the
Iranian framework.

The Iranian legal system’s treatment of absurd
penalty clauses reveals deep doctrinal
fragmentation, with jurists divided between
two camps: those upholding their validity
under the principles of contractual freedom
and those deeming them absolutely void for
contravening public order and rationality.
Proponents of validity rely on the unrestricted
tenor of Article 230 of the Civil Code, which
enforces penalty stipulations irrespective of
actual damage, alongside Article 10 on
freedom of contract, Article 522 of the Code of
Civil Procedure, and the principle of pacta sunt
servanda (Harati, 2022; Hatami & Sadeghi,
2012; Nouri Youshanlouei, 2017). The Supreme
Court’s Unifying Decision No. 805 further
reinforces this stance, affirming the
enforceability of any agreed penalty, even
beyond the central bank’s declared rates.
Detractors, however, contend that absurd
clauses breach mandatory norms, such as
Article 46 of the Electronic Commerce Law,
Article 179 of the Maritime Law, Articles 35—
36 of the Registration Law, Article 45 of the
Law on the Implementation of Principle 44,
and consumer protection legislation, all of
which  prohibit unconscionable terms
(Kazempour, 2013; Malekan, 2019; Sardooei
Nasab & Kazempour, 2011; Shamsollahi, 2021;
Simbar & Nabidoust, 2022). These scholars
argue that the principle of autonomy cannot
legitimize clauses that undermine the
compensatory essence of penalty provisions or
produce windfalls that violate doctrines such
as la darar, akl al-mal bi-l-batil, and public

order. Moreover, Iranian law lacks a general
statutory mechanism for judicial moderation,
leaving courts unable to revise
disproportionate clauses unless they invoke
exceptional doctrines like abuse of rights
under Article 40 of the Constitution. This
legislative lacuna contrasts sharply with the
French system’s codified mechanism for
judicial control, thereby prompting calls for
reform.

French law’s regulatory framework over
penalty clauses exemplifies a more structured
approach anchored in the principle of
contractual justice. Historically, Article 1152 of
the old Civil Code enshrined the inviolability of
agreed penalties, forbidding courts from
altering their amount even if manifestly
disproportionate (Nouri, 2019). However, the
1975 amendment to Articles 1152 and 1231,
and later the 2016 overhaul of the Law of
Obligations, revolutionized this doctrine by
explicitly granting judges the power to raise or
reduce penalties that are “manifestly excessive
or derisory,” with any contrary stipulation
deemed unwritten (Pakbaz, 2023). Judicial
review is subject to three conditions: the
penalty must arise from a contractual
obligation, aim to compensate breach-related
damage, and stipulate a monetary sum
(Namvar & Hasani, 2018). This regime also
extends to partial performance, allowing
judges to proportionally reduce penalties
when the obligee has derived benefit from part
of the performance (Maghsoudi, 2011). French
law further complements this mechanism with
consumer and commercial protections against
unfair terms, including Article L.212-1 of the
Consumer Code, Article L.442-1 of the
Commercial Code, and Article 1171 of the Law
of Obligations, which declare any clause
creating significant imbalance as unwritten
(Benabent, 2019; Puigelier, 2015; Shamsollahi,
2021). These layered safeguards illustrate a
systemic commitment to  contractual
equilibrium, providing a judicial check against
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absurd stipulations that is conspicuously
absent in Iranian law.

Beyond doctrinal contrasts, the divergent
regulatory philosophies of Iran and France
reveal differing prioritizations of autonomy
versus fairness. Iranian law, rooted in classical
notions of autonomy, regards contractual
freedom as nearly absolute, constrained only
by explicit prohibitions or public policy. This
paradigm has rendered Iranian courts
reluctant to interfere with agreed penalties,
even when disproportionate, as exemplified by
their strict adherence to Article 230 and the
Supreme Court’s affirmation of its unqualified
application (Harati, 2022; Hatami & Sadeghi,
2012). French law, conversely, embraces a
fairness-oriented paradigm, recognizing that
absolute autonomy can enable exploitative or
irrational terms, particularly in contexts of
unequal bargaining power. It therefore
tempers autonomy with judicial oversight,
empowering courts to restore proportionality
ex post. This shift reflects broader European
trends in consumer and commercial contract
regulation, where the prevention of
“significant imbalance” has become a
cornerstone principle (Ahmadzadeh & Rezaei
Davani, 2018; Benabent, 2019). The French
approach thus embodies a corrective
mechanism that reconciles freedom of
contract with substantive justice, ensuring
that private bargains do not contravene public
norms of fairness and rationality. This stands
in contrast to the Iranian model’s overreliance
on ex ante party will, which offers no remedy
for manifestly absurd stipulations and risks
legitimizing unjust enrichment.

The comparative analysis underscores that the
absence of judicial control over absurd penalty
clauses in Iran undermines key tenets of
contractual justice, particularly
proportionality and prevention of abuse. The
current Iranian framework leaves parties
vulnerable to  predatory stipulations,
especially in standard-form contracts where

bargaining power is asymmetric. While
scattered statutes touch on unfair terms, they
lack coherence, general applicability, and
explicit mechanisms for judicial adjustment.
This legislative vacuum has fostered
inconsistent judicial attitudes, with some
courts enforcing exorbitant penalties verbatim
and others rejecting them as void, thereby
eroding legal certainty. France’s experience
demonstrates  that  codified judicial
moderation not only protects weaker parties
but also enhances contractual stability by
deterring opportunistic drafting and aligning
penalties with actual harm. Importing a
similar mechanism into Iranian law would not
abolish autonomy but recalibrate it within the
bounds of reasonableness. This could involve
amending Article 230 to authorize courts to
revise  penalties deemed  manifestly
disproportionate, paralleling Article 1231 of
the French Law of Obligations, and
incorporating explicit criteria such as the
disparity between stipulated and actual
damages, the bargaining context, and the
absence of compensatory purpose. Such
reforms would harmonize Iranian contract law
with contemporary international standards
and uphold the rationality principle
foundational to legal acts.

In conclusion, absurd penalty -clauses
epitomize the tension between contractual
autonomy and substantive fairness, a tension
resolved differently by Iranian and French law.
Iran’s unqualified enforcement of agreed
penalties, rooted in a formalist conception of
autonomy, contrasts with France’s nuanced
framework that balances autonomy with
judicial correction to preserve proportionality.
This divergence reflects deeper normative
orientations: Iran prioritizes freedom of will
even at the risk of irrational outcomes,
whereas France subjects autonomy to the
imperative of fairness. Given the Iranian Civil
Code’s heavy borrowing from French law and
the transformative reforms introduced in



France’s 2016 Law of Obligations, the Iranian
legislature faces a compelling imperative to
modernize its contract law by instituting
judicial review of absurd penalty clauses. Such
a reform would not erode the principle of pacta
sunt servanda but would reinforce it by
ensuring that contracts embody rational,
equitable commitments rather than vehicles of
exploitation or folly.
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