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ABSTRACT

Civil liability arising from the act of others in Iranian and Iraqi law is formed based on exceptional principles that
deviate from the rule of the personal nature of liability and rely on fault or special laws. These two legal systems, in
defining the scope of civil liability resulting from the act of others and the practical effects of legal differences on
compensation, present both similarities and differences that require precise analysis. This research, using a
descriptive—analytical approach, demonstrates that in both systems, the foundations of liability rest on bases such
as fault, risk, and guarantee of rights; however, in practice, the approaches to them differ. For example, Iraqi law
considers the liability of a guardian on the basis of presumed f ault, which facilitates the task of the injured party in
proving liability, whereas Iranian law requires proof of the guardian’s fault. Nevertheless, Iranian law, by allowing
recourse to the property of the legally incapacitated person, provides protection for the injured party. In liability
arising from subordination, the protective approach of Iranian law considers the liability of the employer to be
broader than that of Iraqi law. Ultimately, both systems, by recognizing external factors and the fault of the injured
party as grounds for exemption from liability, seek to achieve a fair distribution of the burden of damages and the
realization of social justice.
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EXTENDED ABSTRACT
The issue of civil liability arising from the act

of others has historically represented one of
the most complex and contentious aspects of
comparative jurisprudence, particularly in
legal systems shaped simultaneously by
Islamic jurisprudence and civil law traditions.
Both Iranian and Iraqi law acknowledge the
foundational rule that liability is generally
personal in nature, yet each system introduces
exceptional principles that broaden the scope
of responsibility to include liability for the acts
of others under certain circumstances. Within
this framework, the doctrinal bases of liability
have been articulated primarily through three
main theories—fault, risk, and guarantee of
rights. The theory of fault requires establishing
either intentional misconduct or negligence on
the part of the responsible party, a standard
that has been central in both Iranian and Iraqi
codifications. At the same time, however,
inconsistencies are evident in the Iraqi Civil
Code, where articles such as 186 emphasize
fault but others, including subsections of
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articles 190 and 191, extend liability to minors
and incapacitated persons regardless of fault.
This reflects an underlying tension between
doctrinal strictness and the practical need to
ensure compensation. In contrast, Iranian law,
while requiring proof of fault in the case of
guardianship responsibility, has developed
alternative mechanisms, such as permitting
recourse to the property of incapacitated
individuals, thereby protecting victims more
directly (Abedi, 2016; Safaei & Afzali Mehr,
2014). These diverging approaches reveal the
ways in which shared jurisprudential roots
evolve into distinct statutory solutions,
reflecting broader societal priorities in
balancing  justice, compensation, and
responsibility allocation.

A deeper look at liability arising from
subordination—such as employer—employee
relations—further highlights the nuanced
differences between the two systems. In both
Iranian and Iraqi law, subordination liability
can be explained through theories of fault,
risk, or guarantee of rights, though the
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dominant approach differs. The Iranian Civil
Liability Act, particularly Article 12, places a
strong emphasis on the presumption of
employer fault, thereby broadening the scope
of responsibility. By requiring employers to
demonstrate that they exercised due care in
the selection and supervision of employees,
the law ensures that the burden of proof
largely shifts to the employer, making it easier
for victims to obtain compensation
(Ahmadivand, 2005). Iraqi law, however, takes
a more limited stance, restricting employer
liability to certain categories of industrial and
commercial establishments, which narrows
the protection available to  victims.
Additionally, while Iranian doctrine often
interprets employer liability as moving toward
a risk-based theory, in practice the
presumption of fault remains dominant,
blurring the line between fault-based and
strict liability (Al-Ar'aoui, 2005; Dehini, 2017).
Importantly, while some scholars argue that
the guarantee of rights theory could further
justify employer liability by appealing to social
justice principles, others have challenged its
applicability in this context, pointing out that
Iranian law does not provide employers the
option to defer liability until employees fail to
compensate victims (Ahmadivand, 2005).
Thus, although the trajectory of Iranian law
suggests greater protection for victims
through an expansive interpretation of
employer liability, Iraq maintains narrower
parameters that reflect a more cautious
application of responsibility.

Civil liability arising from social cooperation,
particularly the liability of the state and public
institutions, introduces yet another layer of
doctrinal and practical divergence between the
two systems. In the Iranian legal context, this
areais framed through the distinction between
personal fault and administrative fault, with
the state generally liable for organizational
mismanagement rather than for the personal
misconduct of its employees (Ghamami, 1997).

However, due to the practical difficulties of
proving administrative negligence, many
jurists support a risk-based approach in which
the state assumes liability for damages arising
from inherently dangerous activities, such as
military exercises or nuclear experimentation
(Rostami & Bahadori Jahromi, 2009). Iraqi law
similarly struggles with reconciling Islamic
jurisprudential principles, which emphasize
personal accountability, with modem
administrative realities. The expansion of
liability under the guarantee of rights theory
illustrates this tension. Stark’s division of
rights into those that are inherently
compensable regardless of fault, such as the
right to life and property, versus those that
require proof of fault, like political or
economic activities, aligns with the Islamic
maxim “la darar” (no harm), which limits
liability for lawful acts unless intentionally
harmful (Najjazadeh, 2015). Yet Iraq’s
acceptance of the doctrine of abuse of rights in
Article 7 of its Civil Code effectively widens the
scope of liability by deeming certain lawful
acts wrongful if they cause damage, thereby
demonstrating how doctrinal borrowings from
Western legal theory coexist uneasily with
Islamic jurisprudential constraints. In both
systems, then, civil liability rooted in social
cooperation exemplifies the effort to balance
theoretical purity with pragmatic justice,
underscoring the ongoing relevance of
comparative analysis.

The practical manifestations of these doctrinal
differences become most evident when
examining guardianship liability for minors
and the mentally incapacitated. Iranian law,
primarily through Articles 1215 and 1216 of the
Civil Code and Article 7 of the Civil Liability
Act, establishes that a minor or incapacitated
person is directly responsible for harm caused,
with compensation drawn from their own
property, unless the victim himself negligently
enabled the harm (Safaei, 2007; Safaei &
Ghasemzadeh, 2003). Guardians may be held



liable only if their fault in supervision is
proven, meaning that Iranian law does not
presume fault but requires active
demonstration of negligence. Some scholars
thus argue that this liability is not truly for the
act of another but instead arises from the
guardian’s own fault (Katouzian, 2014; Safaei &
Rahimi). Conversely, Iraqi law presumes
guardian fault, allowing victims to sue
guardians directly unless sufficient property
exists in the ward’s estate, thus facilitating
quicker compensation (Al-Dhouq, 2009; Safi,
2004). Notably, Iraqi law also provides judges
with discretionary authority to adjust damages
based on the circumstances of the parties,
creating a more flexible but potentially less
predictable system. The issue of guardianship
liability over the insane and prodigal persons
is also treated differently: while Iran largely
omits explicit provisions for prodigals, Iraq
leaves gaps in its legislation, though jurists
argue for extending liability to guardians
under social necessity (Al-Miyahi, 2016). These
contrasting frameworks highlight how Iranian
law prioritizes strict proof of fault while Iraqi
law employs presumptions and judicial
discretion to protect victims.

A central question in both systems is the role
of fault and the scope of exonerating factors. In
Iran, the liability of guardians is conditional
upon proving fault in supervision, reflecting a
strong adherence to fault-based principles
(Doroudian, 1997). At the same time, however,
Iranian law incorporates strict liability
concepts in areas such as motor vehicle
accidents, where mere causation suffices to
impose responsibility (Doroudian, 1997). Iraq,
too, generally conditions liability on proof of
fault, but exceptions are codified in ways that
presume negligence in specific contexts, such
as school supervision (Dehini, 2017). Both
systems recognize exonerating factors such as
force majeure, third-party acts, and
contributory negligence, though the doctrines
differ in application. For instance, under the

Iranian Civil Code, contributory negligence
does not automatically exempt the wrongdoer
but may lead to apportioning liability between
the victim and the defendant (Joneidi, 1999;
Katouzian, 2014).Iraqilaw, in contrast, accepts
doctrines such as necessity (idtirar) as full
defenses, illustrating a more expansive list of
exonerating conditions (Bougara, 2010; Mahdi
Zawin, 2016). The convergence, however, lies
in the broader objective of ensuring fair
compensation while maintaining doctrinal
coherence, demonstrating how two systems
with shared jurisprudential roots diverge in
doctrinal emphasis but converge in goals.
Ultimately, the practical effects of these
doctrinal and statutory differences are seen
most vividly in compensation mechanisms.
Iranian law, by allowing recourse to the
property of wards and by broadening
employer liability, creates multiple avenues for
victims to seek redress, but at the cost of
requiring them to prove fault in many
circumstances, which can be procedurally
complex. Iraqi law, by contrast, reduces
procedural burdens through presumptions of
fault but often restricts liability to narrower
categories, potentially leaving gaps in victim
protection. The allocation of the burden of
proof, the scope of exonerating conditions, and
the flexibility given to courts in determining
damages all shape the victim’s experience in
pursuing claims. Despite these divergences,
both systems aim to uphold the principle of
justice and social solidarity by ensuring that
harm does not remain uncompensated, even if
the routes to achieving this end differ
substantially. This comparative analysis
underscores how the interaction between
Islamic jurisprudence and codified civil law
generates hybrid liability regimes, each
reflecting the unique socio-legal environment
of its respective country.

In conclusion, the comparative study of civil
liability arising from the act of others in
Iranian and Iraqilaw reveals both convergence
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and divergence rooted in their shared
jurisprudential foundations and distinct
statutory evolutions. Iranian law, while more
demanding in requiring proof of fault,
provides  protective = mechanisms that
ultimately safeguard victims through recourse
to the property of wards and expansive
employer liability. Iraqi law, conversely,
simplifies victim recovery by presuming
guardian fault and granting courts discretion
but narrows liability in employer contexts.
Both systems thus embody unique blends of
doctrinal traditions and practical adjustments,
demonstrating the challenges and
opportunities of harmonizing justice with
doctrinal integrity in civil liability.

References

Abedi, M. (2016). The Civil Liability of the Protector
and Guardian of a Minor or Insane Person (A
Comparative Study). Dastour.

Ahmadivand, V. (2005). A Comparative Study of
Employer's Civil Liability in the Iranian and
English Legal Systems. Mesbah(61).

Al-Ar'aoui, A. (2005). Masadir al-Iltizamat, al-Kitab
al-Thani  (al-Mas'ouliyyah  al-Madaniyah)
(Sources of Obligations, The Second Book (Civil
Liability)). Maktabat Dar al-Aman.

Al-Dhougq, H. A. (2009). Nazariyyat al-Iltizamat fi
al-Qanun al-Madani (The Theory of Obligations
in Civil Law). Dar al-Jami'iyyah.

Al-Miyahi, F. K. (2016). Fi al-Mas'ouliyyah al-
Tagsiriyeh, al-Mas'ouliyyah al-Matbu''an A'mal
Tabi'ah (On Tort Liability, The Liability of the
Principal for the Acts of His Agent). Maktabat
Sabah al-Qanuniyyah.

Amiri Ghaemmaghami, J. (2006). Law of
Obligations. Mizan Publications.

Asgari, M. R. (1966). Liability Arising from the Act of
Another. Kanoon-e Vokala (Bar
Association)(101).

Bahrami Ahmadi, H. (2011). Civil Liability (Vol. 1).
Mizan Publications.

Bougara, A. (2010). Negation of Civil Liability in
Traffic Accidents by Fault or (Act of Another). Al-
Tawasol(2).

Dehini, M. (2017). An Investigation of Civil Liability
Arising from the Act of Another in Iranian Law
and a Comparative Study with Egyptian Law.
Third National Conference on Law and Judicial
Studies, Shiraz.

Doroudian, H. A. (1997). Liability Arising from the
Acts of Persons Under the Care and Supervision
of Another (The Liability of the Guardian and

Protector of a Minor or Insane Person). Faculty
of Law and Political Science (University of
Tehran)(36).

Ghamami, M. (1997). The Civil Liability of the
Government. Dadgostar.

Ghasemzadeh, S. M. (1996). Principles and Rules of
Civil Liability. Mizan Publishing.

Haji Nouri, G. (2010). The Evolution of Force
Majeure Conditions in French Law and the
Possibility of Its Application in Iranian Law.
Journal of Private Law Studies, 40(3).

Jahida, M. (2006). Rulings of the Liability of the
Guardian and Means of Its Negation. Forum Al-
Aurass al-Qanouni.

Joneidi, L. (1999). Fault of the Injured Party. Faculty
of Law and Political Science (University of
Tehran)(46).

Katouzian, N. (2014). Legal Events. Enteshar
Publishing Company.

MahdiZawin, N. (2016). The Legal Nature of Liability
for the Act of Another.

Najjazadeh, M. R. (2015). The Civil Liability of the
Government. Islamic Systematization Studies
Office, Guardian Council Research Institute.

Qudsi, E. (2013). A Comparative Analysis of the Civil
Liability of a Caregiver for the Acts of Persons
Needing Care in Iranian and English Law
University of Isfahan].

Rostami, V., & Bahadori Jahromi, A. (2009). The Civil
Liability of the Government. Quarterly Journal
of Islamic Law Research, 10(29).

Safaei, H., & Rahimi. Civil Liability.

Safaei, S. H. (2007). Civil Liability Arising from the
Harmful Act of a Minor or Insane Person. Legal
Journal of the Ministry of Justice(16).

Safaei, S. H., & Afzali Mehr, M. (2014). The Civil
Liability of Guardians for the Harmful Acts of
Children (A Comparative and Analytical Study).
Legal Research(67).

Safaei, S. H., & Ghasemzadeh, S. M. (2003). Civil Law
of Persons and the Incapacitated. SAMT
Publications.

Safi, A. (2004). Durus fi al-Qanun al-Madani
(Masadir al-Iltizamat) (Lessons in Civil Law
(Sources of Obligations)). Dar al-Bayda.

Yazdanian, A. (2012a). The Civil Liability ofa Teacher
for the Act of a Student in Iranian Law with a
Comparative Study in French Law. Danesh-e
Hoghoog-e Madani (Knowledge of Civil Law),
1(1).

Yazdanian, A. (2012b). A Comparative Study of the
Civil Liability Rule Arising from the Act of
Anotherin Iranian and French Law. Private Law
Studies, 42(4).



