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ABSTRACT

Today, cross-border commercial interactions and foreign investments have become one of the essential and
inseparable components of trade, and the number of arbitration cases handled by major international commercial
arbitration institutions has been increasing annually. The research method is descriptive—analytical, relying on
library sources. At the same time, investment arbitration cases are becoming increasingly commonplace. This
implies that the likelihood of parallel proceedings in the field of international arbitration is also on the rise. Therefore,
any practitioner operating in international arbitration—whether in the commercial or investment sphere—must
sufficiently take parallel proceedings into account. In this article, we examine solutions for addressing parallel claims
based on agreements (explicit or implicit) between the parties prior to the emergence of disputes. As will be shown,
these solutions are easily circumvented and thus do not constitute an effective tool for managing parallel
proceedings.
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EXTENDED ABSTRACT
The rise of parallel arbitration proceedings has

become one of the most significant challenges
in the realm of international commercial and
investment arbitration, primarily due to the
proliferation of arbitral tribunals, the
multiplicity of dispute settlement mechanisms
across bilateral and multilateral treaties, and
the growing complexity of transnational
investments. The phenomenon refers to
situations in which more than one arbitral
forum simultaneously assumes jurisdiction
over the same or closely related disputes, often
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producing contradictory or inconsistent
outcomes. For instance, arbitral tribunals may
diverge on whether the actions of a state
authority constitute interference with an
investment, with one tribunal awarding
compensation and another rejecting the claim
outright. Such contradictions not only
undermine the authority of arbitral
institutions but also complicate enforcement
and reduce the predictability that parties seek
when opting for arbitration in the first place.
The core legal issue arises from the
overlapping jurisdictional clauses embedded



in Dbilateral investment treaties (BITS),
multilateral conventions, domestic investment
laws, and commercial contracts, all of which
empower investors to choose among several
fora. The principle of kompetenz-kompetenz,
which permits tribunals to determine their
own jurisdiction, exacerbates the problem
since no tribunal is compelled to yield simply
because another tribunal has accepted a case.
Against this background, scholars and
practitioners have proposed a variety of
mechanisms aimed at reducing the incidence
and effects of parallel arbitration, but the
effectiveness of these mechanisms has proven
highly contested (Lew et al., 2012; Wehland,
2013).

One of the earliest and most widely discussed
solutions has been the use of forum selection
clauses, particularly those embedded in
investment treaties, which allow investors to
elect their preferred dispute resolution
mechanism. These so-called “fork-in-the-
road” clauses aim to ensure that once an
investor has chosen either domestic courts or
international arbitration, that choice becomes
final and exclusive. However, as noted by
commentators, the practical impact of such
clauses is severely limited because their
applicability is subject to the strict
requirements of the triple-identity test—that
the parties, cause of action, and subject matter
must all be identical across proceedings
(Wehland, 2013). In reality, corporate
structuring, shareholder fragmentation, and
legal technicalities often prevent the test from
being satisfied, allowing claimants to initiate
multiple claims in different fora despite the
existence of forum selection clauses.
Moreover, investors can restructure their
holdings or employ subsidiaries to bring
claims under different treaties, thereby
circumventing the exclusivity of these clauses.
The case law illustrates how tribunals often
interpret superficially similar disputes as
legally distinct, further undermining the

harmonizing effect of such provisions (Jonidi,
2016). Indeed, as argued by critics, it seems
unrealistic to assume that the mere existence
of a forum selection clause could prevent
claimants from testing every available
remedial pathway unless the clause is drafted
with exceptional clarity and backed by strict
enforcement mechanisms (Wehland, 2013).
Another approach has been the adoption of
waiver clauses, which operate by requiring
claimants to relinquish the right to pursue
other proceedings once a claim has been
initiated under a particular treaty or contract.
Unlike forum selection clauses, which function
ex ante at the moment of choice, waiver
clauses operate ex post, extinguishing the
ability to pursue alternative remedies after
arbitration begins (Rousseau, 2010). Their
advantage lies in the fact that they may extend
beyond the triple-identity requirement,
thereby preventing duplicative claims even
when formally different parties or corporate
vehicles are involved, provided they are under
the same ownership or control (Lew et al.,
2012). For example, NAFTA’s Article 1121 and
similar provisions in U.S. model BITs require
investors to waive all other avenues of dispute
resolution as a precondition for submitting
claims to arbitration. Nonetheless, these
clauses remain controversial. Critics argue
that investors cannot contractually waive
rights conferred by international treaties,
since such rights transcend individual
agreements and are rooted in public
international law (Jonidi, 2016). Additionally,
claimants often exploit ambiguities or gaps in
waiver clauses to restructure their claims,
bringing them under different treaties or
through different shareholder groups. Thus,
while waiver clauses offer a stronger safeguard
than forum selection clauses, they have not
proven to be a panacea for the problem of
parallel proceedings (Lew et al., 2012).

Beyond treaty and contractual devices, arbitral
institutions and tribunals have experimented
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with procedural mechanisms such as joinder,
intervention, consolidation, and quasi-
consolidation. Joinder and intervention allow
third parties with substantial interest to
participate in ongoing arbitration, thereby
potentially reducing fragmentation and
ensuring that related claims are addressed
together (Rousseau, 2010). However, the
principle of consent remains a fundamental
barrier, as third parties cannot normally be
compelled to join proceedings unless they are
parties to the arbitration agreement (Zandi,
2010). Consolidation, which merges two or
more arbitral proceedings into one, represents
a more robust mechanism, but it usually
requires either explicit party consent or clear
provisions in the relevant treaty or
institutional rules (Sheikh Mohammadi, 2013).
Even when consolidation is technically
available, tribunals remain cautious due to
confidentiality concerns, risks of procedural
unfairness, and threats to party autonomy.
Quasi-consolidation, in which related disputes
are heard by the same tribunal without formal
merger, provides partial coordination by
aligning schedules and ensuring consistent
interpretation, but it does not eliminate
duplicative costs or inconsistent awards (Dark,
2000). Case studies reveal stark
inconsistencies: for example, consolidation
requests under NAFTA have sometimes been
denied due to competitive conflicts among
claimants, while in other instances tribunals
have granted consolidation to promote
efficiency and consistency (Sheikh
Mohammadi, 2013).

Parallel arbitration also arises frequently in
multiparty and multicontract situations,
where multiple investors, subsidiaries, or
shareholders file claims based on overlapping
but not identical legal instruments. In such
contexts, tribunals must grapple with the
distinction between bipolar multiparty
arbitration (where multiple claimants share
essentially the same interest) and multipolar

arbitration (where distinct substantive
interests exist) (Dark, 2000). The presence of
minority and majority shareholders filing
parallel claims further complicates the picture,
since tribunals may interpret each claim as
distinct despite their factual overlap.
Mechanisms such as intervention or
consolidation are theoretically suited to
address these situations, yet their application
remains limited. For example, while
consolidation might streamline claims by
multiple shareholders in the same corporate
group, tribunals have often refused to apply it
when parties have not provided explicit
consent or where differences in legal
instruments exist (Zandi, 2010). Similarly,
quasi-consolidation has sometimes been
applied, as in disputes involving aluminum
producers against Jamaica or multiple claims
against Argentina, but its effectiveness is
limited by the fact that parallel costs still
accumulate, and contradictory awards remain
possible (Sheikh Mohammadi, 2013). Even
when the same tribunal hears multiple cases,
there is no guarantee that identical evidence
and arguments will lead to consistent awards,
as highlighted in scholarly critiques of arbitral
practice (Zandi, 2010).

Ultimately, despite the wide range of proposed
mechanisms—from forum selection and
waiver clauses to procedural devices such as
joinder, consolidation, and quasi-
consolidation—the problem of parallel
arbitration = remains unresolved. Each
mechanism suffers from structural or practical
limitations: forum selection clauses are
undermined by corporate restructuring,
waiver clauses by legal ambiguities and treaty-
based entitlements, joinder and intervention
by the requirement of consent, consolidation
by confidentiality and fairness concerns, and
quasi-consolidation by costs and the
persistence of inconsistent rulings (Jonidi,
2016). Moreover, the fragmented nature of
international arbitration, coupled with the



divergent approaches of tribunals and the
strategic behavior of investors, ensures that
parallel proceedings will continue to arise.
While doctrinal traditions in civil law and
Islamic jurisprudence underscore principles
such as good faith, contractual integrity, and
the prohibition of abuse of process (Lew et al.,
2012; Wehland, 2013), their translation into
the practice of transnational arbitration has
proven elusive. The inherent pluralism of
modern international law, combined with the
strategic incentives of both states and
investors, sustains an environment in which
parallel arbitration remains not only possible
but, in many cases, inevitable.

In conclusion, the phenomenon of parallel
arbitration reflects the deep structural
challenges of modern dispute resolution in a
globalized legal order. The proliferation of
overlapping treaties, contracts, and domestic
laws ensures that investors will often have
access to multiple fora, and the principle of
arbitral autonomy prevents easy resolution of
jurisdictional conflicts. While a variety of
mechanisms have been proposed and partially
implemented, none provides a comprehensive
solution, and each faces serious legal or
practical limitations. As a result, parallel
proceedings are likely to remain an
unavoidable  feature = of  international
arbitration. The most realistic path forward
lies not in attempting to eliminate them
altogether but in adopting strategies to
manage their consequences: careful treaty
drafting, early recognition of risks in
contractual negotiations, and the development
of procedural innovations that promote
coordination  without sacrificing party
autonomy. Only through such balanced
approaches can the legitimacy and
effectiveness of arbitration as a global dispute
resolution mechanism be maintained.
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