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ABSTRACT
This study seeks to examine the jurisprudential foundations of civil liability arising from the transmission of infectious
and communicable diseases. Given the importance of public health and the experiences of global epidemics,
clarifying the religious and legal duty of the patient or potential carrier has particular significance. The present
research, using a descriptive and analytical method and supported by library resources, analyzes three important
jurisprudential principles as the basis of civil liability. The findings indicate that the principle of La Darar (no harm)
as a key foundation prohibits any act or omission that causes health-related harm to others. On this basis, an
individual who, knowingly and deliberately, exposes others and thereby spreads disease is liable for the damages
incurred. The principle of Itlaf (direct damage) applies in cases where a person directly and immediately acts as the
cause of transmission (such as deliberately sneezing or coughing on another person). In such instances, the
individual is considered a mubashir (direct agent) in the destruction of another’s health and is held responsible.
Furthermore, the principle of Tasbib (causation) is applicable when a person indirectly, through preparatory or
negligent conduct, facilitates the transmission of disease. Failure to observe quarantine, concealing illness, or
unauthorized use of contaminated public instruments and facilities constitute instances of tasbib. According to this

principle, the musabbib (indirect cause) is deemed liable.
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EXTENDED ABSTRACT
The question of civil liability in the

transmission of contagious diseases has
emerged as one of the most pressing
challenges at the intersection of jurisprudence,
law, and public health, particularly in light of
the global crises witnessed in recent decades.
The expansion of lethal or partially lethal
infectious diseases has not only imposed heavy
social and economic costs but has also
prompted jurists and legal scholars to revisit
the normative foundations of liability and
obligation. Infectious diseases are distinct in
their features: they often involve a latency
period between transmission and
manifestation, the awareness or unawareness
of the carrier, issues of consent between the
involved parties, and the difficulty of
identifying the exact transmitter when
multiple social interactions overlap. These
complexities complicate the proof of
causation, which is the indispensable
condition for attributing liability. While some
jurists have therefore hesitated to extend
capital punishments or hudud to individuals
transmitting diseases, the broader scope of
civil and discretionary liability remains intact,
ensuring that such conduct can still be
sanctioned within the framework of Islamic
and statutory law. The jurisprudential inquiry
is, therefore, not merely academic: it bears
directly on how societies rooted in Islamic law
respond to the public health challenges of
epidemics while upholding justice. Clarifying
the religious and legal duties of the patient or
potential carrier thus becomes both a public
necessity and a legal imperative, providing a
path for integrating health regulations with
established jurisprudential doctrines.

At the heart of this inquiry lies the notion of
mabani or foundations, a term drawn from the
Arabic root b-n-y, meaning structure or root,
and understood in jurisprudence as the
underlying principles from which arguments
and rules are derived (Ibn Manzur, 1994). In
the context of liability, these foundations serve

as the bridge between abstract normative
commitments and concrete legal obligations.
Civil liability itself, derived from the root s-a-l,
denotes the obligation of a person to repair
harm or compensate for damages wrongfully
inflicted on another (Al-Raghib al-Isfahani,
1992; Ibn al-Athir). This obligation is not
limited to restitution after harm but is equally
grounded in the principle of prevention,
aiming to deter harmful acts before they occur.
Contemporary jurisprudence and modern
legal doctrines converge here, emphasizing the
preventive dimension of civil liability, not only
as an economic efficiency principle but also as
a moral and religious duty supported by the
precautionary principle (Qeysari et al., 2021).
Within the Islamic legal framework, this
preventive orientation resonates with the
principle of ihteyat (precaution) and the rule
of averting probable harm, thus broadening
the scope of liability beyond mere
compensation to include deterrence and
proactive safeguarding of community health.

The principle of la darar (no harm)
constitutes the first and most fundamental
basis for addressing liability in disease
transmission. This principle, enshrined in
jurisprudence and codified in civil statutes,
holds that any act or omission that inflicts
harm on others must be remedied (Taheri,
1998). The concept of harm here encompasses
both material damages, such as medical
expenses and lost wages, and immaterial
damages, including pain, suffering, and
emotional distress. Islamic law’s
comprehensive approach is particularly
notable in its recognition of both tangible and
intangible losses, aligning with modern
doctrines that treat loss of profit (adam al-
naf ) as a compensable harm. Jurisprudential
sources also emphasize that liability is not
contingent upon the legal capacity of the
perpetrator: minors, the insane, and even
those lacking discretion are deemed liable if
their actions cause harm. The scope of this



principle has been reflected in statutory law,
including provisions of the Iranian Civil Code
that explicitly restrict the exercise of
ownership rights when it entails harm to
others. Applied to infectious diseases, la darar
unequivocally prohibits any conduct that
results in harm through the spread of illness,
whether intentional or unintentional, direct or
indirect. Thus, even in cases where identifying
the precise causal chain is difficult, the general
prohibition on harmful acts allows courts to
impose liability in order to protect societal
health and justice.

The second foundational principle, itlaf (direct
destruction or loss), shifts attention to cases
where the act of transmission is immediate
and proximate. Derived from the root t-I-f,
meaning destruction, this principle establishes
that anyone who directly destroys the
property, health, or integrity of another is
strictly liable (Al-Farahidi, 1989; Al-Husseini
al-Maraghi, 1997; Mustafavi, 2001). The
jurisprudential rule, supported by widely cited
traditions such as “whoever destroys the
property of another is liable,” forms the
backbone of this doctrine (Muhaqqiq Damad,
1986). Importantly, itlaf distinguishes
between two forms: itlaf haqiqi (true
destruction), where the object itself is
annihilated, and itlaf hukmi (constructive
destruction), where the object remains but
loses its utility or value. Applied to the
transmission of disease, this framework treats
medical expenses and the deterioration of
health as direct harms that must be
compensated. Civil codes, including Article
328 of the Iranian Civil Code, explicitly affirm
that liability attaches regardless of intent or
knowledge, underscoring that negligence or
inadvertence does not exempt the perpetrator.
The principle thus introduces a regime of strict
liability for direct transmissions: a person who
knowingly or unknowingly coughs, sneezes, or
otherwise spreads infection directly to another
is considered a mubashir (direct agent) and is

bound to repair the resulting harm. The rule’s
expansive scope, covering both intentional and
unintentional acts, ensures that victims are
not left without remedy simply because the
transmission lacked malice.

The third principle, tasbib (causation),
addresses indirect forms of transmission,
where the individual does not directly inflict
harm but creates the conditions that lead to it.
Jurists define tasbib as any action that
facilitates harm such that, without it, the harm
would not have occurred. Examples range
from digging a pit that someone later falls into
to leaving contaminated instruments in public
places (Al-Najafi, 1984; Khomeini). In the
domain of infectious disease, tasbib
encompasses behaviors such as violating
quarantine, concealing illness, or failing to
observe public health protocols. The
jurisprudential tradition acknowledges the
simultaneity of mubashir (direct actor) and
musabbib (indirect causer), with liability
attaching to both, though in practice, the
strength of the direct cause may overshadow
the indirect one (Muhaqqiq Damad, 1986). Yet,
where negligence (tafrit) or excess (ta ‘addi) is
established, the indirect actor remains liable.
This principle is thus particularly significant
for addressing institutional liability: hospitals,
public officials, or other actors who fail in their
duties to contain or disclose outbreaks may be
held accountable as indirect causers of harm.
In a modern context, the principle of tasbib
aligns with doctrines of negligence and duty of
care, ensuring that liability extends beyond
immediate transmission to include systemic
failures that facilitate the spread of disease. It
highlights the ethical and legal responsibility
of individuals and institutions alike to prevent
foreseeable risks.

Taken together, these three principles—Ia
darar, itlaf, and tasbib—form a coherent
framework for adjudicating liability in the
transmission of contagious diseases. Their
complementarity ensures that no harmful act
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escapes accountability: la darar provides the
general prohibition against harm, itlaf
imposes  strict  liability = for  direct
transmissions, and tasbib extends
responsibility to indirect, negligent, or
facilitative conduct. The integration of these
principles into statutory and judicial practice
demonstrates the adaptability of Islamic
jurisprudence in addressing contemporary
challenges such as pandemics. They provide a
foundation not only for compensating victims
but also for establishing preventive norms,
thereby reinforcing the role of law as a tool of
public health governance. By grounding
liability in both strict and fault-based
doctrines, this framework balances fairness to
defendants with protection for victims,
ensuring that justice is upheld even amid the
complexities of disease transmission.

In conclusion, the jurisprudential foundations
of civil liability offer robust mechanisms for
addressing the harms arising from contagious
disease transmission. By harmonizing
religious principles with legal doctrines,
Islamic jurisprudence ensures that both direct
and indirect forms of harmful conduct are met
with appropriate responsibility. The principles
of la darar, itlaf, and tasbib collectively
provide a comprehensive basis for liability,
safeguarding not only the rights of individuals
but also the health of the broader community.
The study affirms that liability in such cases is
not merely retrospective, compensating for
harms already suffered, but is also prospective,
aimed at deterring harmful behavior and
strengthening social responsibility. As
societies continue to grapple with emerging
infectious  diseases, these  principles
underscore the enduring relevance of
jurisprudential reasoning in guiding legal
responses that are both just and effective.
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