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ABSTRACT

One of the most prominent legal principles enshrined in the Constitution of the Islamic Republic of Iran is the
presumption of innocence, explicitly stated in Article 37: “The principle is innocence, and no one is considered guilty
under the law unless their crime is proven in a competent court.” However, subject to certain exceptions, deviation
from the presumption of innocence is recognized under the notion of the presumption of guilt. In both Iranian laws—
particularly the Islamic Penal Code—and Canadian criminal law, there exist instances in which, contrary to the
presumption of innocence, the defendant must provide evidence to prove their own innocence. Nevertheless, in
order to safeguard justice and fairness, the reversal of the burden of proof must remain an exceptional measure,
confined to cases explicitly stipulated by law, and it must always be possible to rebut such a presumption.
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EXTENDED ABSTRACT
The principle of presumption of innocence has

long been recognized as one of the
foundational guarantees in both Islamic and
Western jurisprudence. In the Iranian legal
framework, Article 37 of the Constitution
explicitly codifies that “no one is considered
guilty unless proven in a competent court.”
This provision reflects not only a
constitutional safeguard but also an echo of
deep-rooted jurisprudential and philosophical
traditions that stress the inherent dignity and
freedom of the individual. Jurists such as
Jafari Langroudi have emphasized that doubt
is a state in which two equal possibilities exist
without preference, while presumption of
innocence arises precisely to protect the
accused in such uncertain conditions (Jafari
Langroudi, 2008). Similarly, in Islamic legal
theory, the principle of bara’at (innocence) is
regarded as one of the four fundamental
operative principles (usul amaliyya) ensuring
that no individual is burdened without clear
legal evidence (Mozaffar). The Qur’anic
injunctions reinforce this idea, as several
verses highlight the impossibility of
transferring guilt from one person to another
and forbid punishment without prior clear
exposition (Mohaghegh Damad). These
sources collectively underline the presumption
of innocence as a safeguard against arbitrary
punishment, a concept further confirmed in
Iranian statutory provisions such as Article 4
of the Code of Criminal Procedure (2013) and
Article 197 of the Code of Civil Procedure. Yet,
alongside this foundational safeguard, Iranian
law also recognizes certain contexts in which
presumptions of guilt (amara-ye jurmiyat)
apply, thereby reversing the usual burden of
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proof and requiring the accused to establish
their innocence.

From a conceptual perspective, the notion of
amara in Islamic jurisprudence literally
means a “sign” or “indicator” (Dehkhoda,
1993). Legally, it refers to circumstances that—
either by law or by judicial inference—are
considered sufficient to establish the
likelihood of an event or fact. While amara can
function in both civil and criminal contexts, its
operation in criminal law is of special
significance because it touches upon the
tension between safeguarding society and
protecting individual rights. The Civil Code of
Iran (Article 1321) defines amara as
circumstances which, by virtue of law or
judicial opinion, are treated as evidence of an
act or fact. Jafari Langroudi notes that judicial
presumptions are in fact auxiliary tools of
cognition that guide the judge in establishing
certainty where direct evidence is absent
(Jafari Langroudi, 2008). Accordingly,
presumptions of guilt are based on external
circumstances that suggest the accused’s
involvement in crime, allowing the court or
prosecutor to relieve themselves from proving
certain elements of the offense. Yet, these
presumptions are not absolute and remain
rebuttable, thereby enabling the accused to
present stronger counter-evidence. Islamic
jurisprudence recognizes two types of
presumptions: amara qanuni  (legal
presumptions) and amara qaza’i (judicial
presumptions). The former are codified by
statute, while the latter derive from judicial
evaluation of circumstances. While the
presumption of innocence normally prevails,
certain statutory provisions such as those
concerning qgassameh (oath procedures in



homicide cases), night abduction, or unlawful
associations indicate exceptions where
presumptions of guilt operate to protect public
order and justice (Mohaghegh Damad).
Concrete instances of presumptions of guilt in
Iranian criminal law provide insight into the
scope and limits of such exceptions. For
example, under Article 290 of the Islamic
Penal Code, the inability of the accused to
demonstrate lack of awareness may result in
the characterization of a homicide as
intentional. Similarly, the evidentiary concept
of lows in homicide cases—where strong
circumstantial evidence exists—shifts the
burden to the accused to disprove the
allegation. In Article 513 of the Penal Code, if
an individual summons another at night and
the latter disappears, the summoner is
presumed responsible unless they prove
otherwise. Other statutory examples include
the prohibition of illegal associations (Article
498 Penal Code) (Mir Mohammad Sadeghi,
2010), dismantling motor vehicles without
permission (Article 721 Penal Code) (Zera'at,
2003), failure to report theft of vehicle license
plates (Article 722), and the offense of money
laundering under Article 9 of the Anti-Money
Laundering Act. Each of these instances
demonstrates a legislative intent to prioritize
public safety and social order, even at the
expense of reversing the default presumption
of innocence. While such measures may seem
at odds with constitutional principles, Iranian
jurists argue that these exceptions remain
circumscribed by broader considerations of
justice, allowing rebuttal by sufficient counter-
evidence and thus maintaining overall
coherence with the principle of innocence.
The Canadian legal system also enshrines the
presumption of innocence as a cornerstone of
criminal justice. Section 11(d) of the Canadian
Charter of Rights and Freedoms guarantees
the right of every individual “to be presumed
innocent until proven guilty according to law
in a fair and public hearing by an independent

and impartial tribunal.” This provision
underscores the integral role of the
presumption of innocence in protecting
individuals against the arbitrary exercise of
state power. Canadian courts have consistently
emphasized that guilt must be established
“beyond a reasonable doubt,” which remains
the highest standard of proof in common law
jurisdictions. This requirement not only
protects the accused but also ensures that
justice is perceived to be fair and impartial by
the broader public. The Supreme Court of
Canada in R v. Oakes has reinforced the sacred
nature of this principle, linking it to the
fundamental values of human dignity and
societal trust. Yet, Canadian law also
acknowledges exceptions that, under pressing
social circumstances, justify the imposition of
reverse onus provisions. These exceptions
often arise in relation to public safety, such as
drug trafficking or impaired driving, where
statutory presumptions shift the burden of
proof onto the accused.

Examples of presumptions of guilt in
Canadian criminal law highlight the balance
between individual rights and collective
security. Under drug legislation, mere
possession of a certain quantity of narcotics
may be treated as evidence of intent to traffic
unless disproved by the accused. Similarly,
impaired driving statutes provide that the
simple fact of occupying the driver’s seat while
intoxicated suffices for criminal liability, even
if the vehicle is not in motion. Section 234 of
the Criminal Code explicitly criminalizes care
or control of a vehicle while one’s ability is
impaired, and conviction can follow even
without proof of actual driving. Immigration
law also reflects presumptions of guilt or
dangerousness: individuals with serious
criminal records may be deemed inadmissible
to Canada on the assumption of potential
future criminality. These statutory
presumptions underscore the state’s effort to
protect collective security while preserving
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procedural fairness by enabling rebuttal.
Canadian jurisprudence, however, carefully
scrutinizes such reverse onus clauses under
the proportionality test of Section 1 of the
Charter, ensuring that restrictions on
presumption of innocence are demonstrably
justified in a free and democratic society.
Comparative analysis of Iranian and Canadian
systems reveals both convergences and
divergences in the treatment of presumptions
of guilt. Both jurisdictions recognize
presumption of innocence as a constitutional
or quasi-constitutional guarantee, while
simultaneously accepting limited exceptions
in the interest of public order, safety, and
justice. In Iran, the roots of these exceptions
are  heavily influenced by Islamic
jurisprudence and traditional evidentiary
concepts such as amara and gassameh. In
contrast, Canadian exceptions largely derive
from statutory policy responses to modern
societal risks, such as drug trafficking,
impaired driving, and migration-related
security concerns. Yet, in both systems, the
accused retains the right to rebut
presumptions through evidence, thereby
preserving an essential measure of fairness.
Notably, jurists across both jurisdictions
emphasize that presumptions of guilt must
remain exceptional, narrowly tailored, and
always subject to challenge by the accused.
This comparative framework underscores a
universal legal struggle: reconciling the
imperative of public security with the
inviolability of individual rights.

In conclusion, the extended examination of
presumptions of innocence and guilt within
Iranian and Canadian criminal law highlights
the enduring tension between safeguarding
personal freedoms and ensuring societal
order. Both legal systems have developed
frameworks that uphold the presumption of
innocence as a foundational principle while
carving out limited statutory exceptions where
reverse burdens are deemed necessary. The

analysis shows that although the contexts
differ—Islamic jurisprudence and traditional
legal concepts in Iran versus modern statutory
policy and constitutional balancing in
Canada—the underlying objective remains the
same: to achieve justice by preventing
arbitrary punishment while addressing serious
threats to public safety. Ultimately, the
comparative study illustrates that any
deviation from the presumption of innocence
must remain exceptional, proportionate, and
rebuttable, thereby ensuring that the pursuit
of security does not erode the very foundations
of justice.
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