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ABSTRACT

The istizhari oath (confirmatory oath) is one of the recognized evidentiary means in Imamt jurisprudence and the Iranian legal
system, particularly applicable in claims brought against a deceased person. This type of oath is administered after the testimony
of two just witnesses in order to strengthen the plaintiff's right and to eliminate potential doubts that may undermine the credibility
of the claim. However, the scope of application and the necessity of attaching the istizhari oath to claims against the deceased
has been a matter of scholarly disagreement among jurists and legal scholars. A group of jurists and some statutory provisions
consider the requirement of this oath to be limited exclusively to religious (debt-related) claims against the deceased, while
others, by relying on narrations (riwayat) and jurisprudential principles, argue for extending its application to claims involving
property, usufruct, and other rights. Statutory provisions—especially in the Civil Code and the Code of Civil Procedure—have
addressed this issue ambiguously and incompletely, and judicial practice has not provided a clear resolution to this uncertainty.
This article, employing a descriptive-analytical method and drawing on jurisprudential and legal studies, examines the textual
bases in Islamic jurisprudence, statutory regulations, and judicial practice. It demonstrates that the generality of the narrations
and the necessity of safeguarding the plaintiff's rights justify the requirement of the istizhari oath in all claims brought against a
deceased person. Furthermore, it critiques the restrictive view and analyzes the role of the principle of istishab (presumption of
continuity) in this context. Finally, the study suggests that, given the philosophical foundation of the istizharr oath, lawmakers
and judicial authorities should consider expanding its application in claims against the deceased beyond purely religious (debt-
related) matters.
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EXTENDED ABSTRACT
The doctrine of the istizhari oath occupies a

distinctive place in the evidentiary system of
Imami jurisprudence and the Iranian legal
framework, especially in matters concerning
claims against deceased persons. This special
oath, which literally combines the notion of a
sworn declaration with the idea of “bringing to
light” hidden realities (Balki, 2021; Fayyumi;
Hamiri, 2003; Ibn Faris, 1985; Mohaqqiq
Damad, 2027; Mu'min, 2003), is historically
administered after the plaintiff has already
introduced the testimony of two just
witnesses. Its aim is to eliminate possible
doubts that might otherwise undermine the
plaintiff’s established right. However, within
both the doctrinal debates of Shi‘1 jurists and
the positive legal structure of Iran, there has
been long-standing controversy about whether
the istizhari oath should remain confined to
religious (debt-related) claims against a
deceased person or whether its use can and
should be extended to other kinds of rights
such as property, usufruct, and other
entitlements. Statutory law, including Article
1333 of the Civil Code and Article 278 of the
Code of Civil Procedure, affirms the principle
of this oath but does so ambiguously, leaving
space for interpretive uncertainty and judicial
inconsistency (Mohammadi, 2008). This
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tension between text and practice forms the
conceptual and legal challenge that the present
study addresses through a combined
jurisprudential and legal analysis.

At the core of this debate lies the notion of
“din” (debt/obligation), a term whose
semantic and legal breadth has been widely
documented in Islamic law. Classical
lexicographers and jurists have conceptualized
din not only as a loan but more broadly as any
financial obligation resting on a person’s
dhimma (Ansari, 1995; Imami, 1996, 2011;
Jubran, 2014; Musawi Khumini, 1987; Naraqi,
2020; Sa‘di, 2029; Shahid Thani, 2021; Tabrizi,
2006). While in Iranian positive law,
“ta ‘ahhud” (obligation) is conceptually wider
than the fighi meaning of din, Article 1333
appears to restrict the istizhart oath to
scenarios where the original right is already
proven and its subsistence remains in doubt,
and many jurists interpret this as referring
exclusively to financial debts. Yet others
challenge this restrictive reading, emphasizing
that the generality of the narrations and the
presumption of continuity (istishab) support a
broader approach (Hatami & Samani, 2021).
The debate thus turns on how expansively one
interprets the underlying legal text and the
philosophy of evidentiary safeguards: is the
oath a narrowly tailored exception to the



default evidentiary rule of bayyina (two just
witnesses), or is it a more general protective
tool meant to secure the plaintiff’s right
whenever the defendant cannot contest the
claim effectively?

Those who resist extending the istizhari oath
beyond claims against the deceased rely
heavily on the exceptional nature of the rule
and on preserving the primacy of bayyina as
the standard of proof. They argue that the very
rationale for the oath—namely, the permanent
absence and inability of the deceased to
respond—is unique and non-analogous to
other conditions (Abu‘Ata & Kabir1, 1984; Balk,
2021; Khu'1, 2003; Shahid Thani, 2021). From
this vantage point, since exceptions to the
evidentiary norm must be construed narrowly,
one should confine the oath to its “gadr
mutayaqqgan” (certain core application) and
avoid expanding it to cases like minors, insane
persons, or absentees who, though unable to
defend themselves fully, are not equivalent to
the deceased. Additionally, these scholars
argue that there is consensus that the oath is
originally an obligation on the defendant, and
shifting it to the plaintiff is contrary to
principle and should not be generalized. In
their view, legislative silence about other
categories underscores that expansion would
constitute unwarranted judicial lawmaking
and create unpredictability.

Conversely, proponents of extending the
istizhart oath marshal a combination of
textual, rational, and justice-based arguments
to broaden its reach. Some highlight that there
is no explicit prohibition in the nusus (primary
textual sources) against applying the oath to
other vulnerable defendants, so long as the
underlying evidentiary logic—resolving doubts
after bayyina—remains intact (Abu'Ata &
Kabirl, 1984; Fakhr al-Muhaqqiqin, 2010;
Rashti, 2022). By construing the cause ( illah)
behind the oath as the defendant’s incapacity
to contest, they analogize absent persons,
minors, and the insane to the deceased and

argue that justice demands providing plaintiffs
a pathway to secure their rights when full
adversarial defense is impossible (‘Amili, 2011;
Jubl ‘Amili, 2011). The development of
modern social and economic relations also
strengthens the functional case for extension:
complex transactions and informal debts can
leave claimants vulnerable when conventional
proof is incomplete. For this reason, some
contemporary jurists and legal scholars
advocate reinterpreting Article 1333 to enable
courts to apply the oath more flexibly,
ensuring protection of creditors and
preventing the unjust enrichment of debtors’
estates or guardians who could otherwise
benefit from procedural gaps.

An important dimension of this analysis
involves practical legal categories such as
debts arising from loans, sale prices, or
damages. Several jurists and commentators
have specifically discussed scenarios where the
decedent’s debt is alleged but records are
incomplete, or where a child or insane person
stands as defendant, and the plaintiff needs a
complementary oath to secure judgment
(‘Amil;, 2011; Jub1 ‘Amili, 2011; Kashif al-
Ghata’, 2003; Katuziyan, 2004; Mohajeri, 2001,
Moin, 2006; Musawi Khumini, 1987). This
reasoning ties directly to the principle of
istishab: once the debt’s origin is proven, its
subsistence is presumed until clear evidence
shows repayment or release. The istizhari oath
serves to close evidentiary gaps and guard
against unmerited exoneration. Furthermore,
in commercial contexts such as unpaid sale
price (thaman) or compensatory damages, the
ability to invoke this oath prevents the
breakdown of fairness when the plaintiff lacks
documentary proof but has reliable witnesses
for the original obligation. Iranian statutory
texts partially accommodate this by coupling
bayyina and the oath in Article 278 of the
Code of Civil Procedure, though without
resolving the scope debate. The resulting
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ambiguity has led to divergent court practices
and legal insecurity.

Ultimately, the present study demonstrates
that while the restrictive view is grounded in
caution and fidelity to procedural orthodoxy,
the broader interpretation better aligns with
the protective philosophy behind the istizhart
oath and the goal of substantive justice. The
research traces the semantic, jurisprudential,
and legislative trajectories of the oath,
clarifying that the narrations’ general language
and the need to shield claimants from
evidentiary dead ends provide strong
justification for extending its application. It
also underscores that contemporary legal
systems must adapt classical figh mechanisms
to evolving social complexity while preserving
procedural balance and defendants’ rights.
The analysis therefore calls for legislative
clarification of Article 1333 and related
provisions to articulate explicitly when and
how the oath applies beyond religious debts.
Judicial authorities, too, should adopt a
harmonized interpretive framework that both
honors the evidentiary structure of Islamic law
and secures rightful claims when full
adversarial proof is unavailable.

In conclusion, this study situates the istizhari
oath within a dynamic legal-ethical discourse
that bridges classical Imami doctrine and
modern Iranian judicial practice. By critically
examining opposing positions and exposing
the textual and rational grounds for an
expanded application, it provides a roadmap
for aligning evidentiary procedure with both
fairness and doctrinal integrity. The findings
highlight the urgent need for statutory reform
to reduce ambiguity, protect claimants’ rights,
and ensure consistent application in courts.
Such reform would enhance legal certainty,
support equitable dispute resolution, and
reflect a thoughtful modernization of a deeply

rooted Islamic legal concept.
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