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ABSTRACT

This article is designed with the aim of examining the possibility of achieving legal equality between spouses within
the structure of temporary marriage, adopting a jurisprudential approach and within the framework of Islamic
principles. Using a descriptive—analytical method and based on library studies, the research first clarifies the
concept of “equality” as intended in this study. Then, in light of this concept, the legal structure of temporary marriage
and the existing gender-based disparities—such as the unilateral right of the husband to terminate the duration
(badh al-mudda)—are analyzed, and discriminatory instances are identified. Subsequently, considering social
transformations and the changing status and role of women in contemporary societies, as well as the growing
involvement of governments in safeguarding individual rights, the necessity of reconsidering certain jurisprudential
rulings is emphasized. In this context, legal instruments such as the rule of la darar (prohibition of harm), the
principle of nafi al-haraj (elimination of unbearable hardship), and the analysis of novel issues (masa’il
mustahdatha) are introduced as jurisprudential foundations for the reform or modification of some rulings related to
spousal rights in temporary marriage. The article proceeds by examining how instances of harm and hardship are
identified in marital relations and by analyzing variable subjects influenced by temporal and spatial changes that
necessitate a change in ruling. It demonstrates that the removal or reduction of legal inequalities in temporary
marriage is, to a large extent, attainable and realizable.
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EXTENDED ABSTRACT
The issue of gender equality within the

structure of temporary marriage represents
one of the most contested themes in both
jurisprudential debates and socio-legal
reforms in Muslim-majority societies. While
equality is commonly associated with parity in
rights and responsibilities, it must be carefully
distinguished from concepts such as similarity
and justice, as these three notions have often
been conflated in both jurisprudential and
philosophical discourse (Dehkhoda, 1958). The
notion of similarity implies exact sameness in
treatment, which some traditional jurists have
criticized as unjust since it overlooks natural
differences (Makarem Shirazi, 2002). Justice,
conversely, is understood as placing matters in
their rightful position, a concept that is highly
flexible and subject to interpretation, such that
unilateral male rights in divorce or
termination of marriage have been justified as
“just” by classical scholars (Motahari, 1997). By
contrast, equality as framed in this research
signifies balanced access to rights and
obligations without necessarily erasing gender
distinctions. This distinction is crucial in
understanding why international frameworks,
such as the Convention on the Elimination of
All Forms of Discrimination against Women
(CEDAW), have placed emphasis on
eliminating discriminatory structures rather
than insisting upon absolute sameness. In the
Iranian context, debates surrounding justice
and equality have surfaced repeatedly in
legislative projects, such as the programmatic
discussions on “gender justice” in the Fourth
and Sixth Development Plans (Bastani &
Khosravi Dehghi, 2019). These definitional
debates set the theoretical stage for examining
temporary marriage (mut'a) in Shi‘a
jurisprudence, a unique institution where
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pronounced gender disparities—particularly
in termination rights, waiting periods, and
multiplicity of partners—undermine the
possibility of equal partnership.
Understanding these disparities requires
grounding in jurisprudential principles but
also in the recognition that many of the rulings
emerged in specific historical conditions in
which women’s roles were profoundly limited
(Ibn Fahd Hilli, 1996; Kulayni, 1986).

The legal structure of temporary marriage
demonstrates systematic asymmetries in favor
of men, evident in rules governing termination
(badh al-mudda), polygamy, waiting periods
(‘idda), and rights over financial obligations.
Women are restricted to a single marriage at
any given time, whereas men may engage in
multiple temporary unions concurrently
without limit, in addition to four permanent
wives (Shojaei, 2005). Women are compelled
to observe waiting periods after dissolution,
even when pregnancy is not possible, while
men exit unions free of obligation
immediately. Perhaps the starkest asymmetry
lies in the unilateral right of men to terminate
the marriage at any time without cause, a
prerogative denied to women. Although men
must provide a dowry (mahr), this is often
interpreted as a compensatory mechanism
rather than an equalizing measure. Jurists
such as Makarem Shirazi have even argued
that temporary marriage should be confined to
extraordinary necessity, such as extreme
sexual pressure, which would otherwise drive
individuals to immorality (Makarem Shirazi,
2017). This limitation, however, has not been
consistently enforced, allowing men wide
latitude while excluding women from parallel
entitlements. Such structural disparities not
only challenge contemporary notions of
equality but also raise the question of whether

Ty G 6 ST 6 reprie)



they still serve their original jurisprudential
purposes. Historically, male prerogatives were
justified as protective and supervisory, aligned
with interpretations of male “qiwama”
(authority) in Qur’an 4:34 and embedded in
Iran’s Civil Code (Katouzian, 2007). Yet
modern conditions, in which women
increasingly access education, employment,
and political participation, render these
justifications outdated (Nikpey & Pouya, 2012;
Nikpey et al., 2010). The persistence of such
imbalances  contributes to alternative
practices, such as “white marriage,” in which
couples cohabit informally without the
obligations of traditional unions, signaling a
sociological response to rigid legal structures.
The necessity of reforming gendered aspects of
temporary marriage is further underlined by
three major socio-legal developments. First,
the transformation of family roles has
destabilized traditional hierarchies where
male authority was grounded in property
ownership and exclusive breadwinning (Ezazi,
2008). As women increasingly participate in
the labor force, the rationale for male
dominance in family law has weakened.
Second, the growing role of the state in
regulating family relations has diminished the
scope of purely patriarchal authority. Laws
governing maintenance, child custody, and
spousal obligations have progressively
expanded the state’s interventionist role in
ensuring fairness (Cheal, 2015; Najafi, 2013).
This evolution demonstrates that the family is
no longer an autonomous sphere but subject to
legal reconfiguration in line with principles of
public order. Third, heightened female
awareness of gender disparities, fostered by
rising education levels and feminist
movements, has increased demands for
equality (Azam Azad, 2005). Iranian feminist
discourses, whether secular (Abbott & Wallace,
2001; Tohidi, 2008) or Islamic (Kafi, 2000;
Shojaei, 2005), converge on the recognition
that jurisprudential frameworks must adapt to

contemporary conditions. Secular feminists
advocate for the dismantling of all gender-
based role distinctions, while Islamic feminists
argue for a dynamic interpretation of
jurisprudence through ijtihad that reconciles
Sharia with evolving social realities (Nikpey et
al., 2010). The confluence of these three
factors—family transformation, state
intervention, and feminist mobilization—
renders gender equality in temporary
marriage not only a theoretical aspiration but
a pragmatic necessity.

Jurisprudential mechanisms provide critical
avenues for reconciling traditional rulings
with contemporary demands for equality.
Foremost among these are the principles of “la
darar” (no harm) and “nafi al-haraj” (removal
of unbearable hardship), both recognized in
Qur’anic exegesis and Prophetic tradition
(Ameli, 1989; Ansari, 1996). Harm in
jurisprudence encompasses both material and
immaterial forms, as highlighted in the
famous hadith of Samura ibn Jundub, where
the Prophet prohibited even intangible
distress caused by invasive behavior (Kulayni,
1986). Scholars have drawn distinctions
between “darar” (material harm) and “dirar”
(malicious injury), emphasizing that both
justify intervention (Akhound Khorasani,
2006; Mousavi Bojnourdi, 1998). Importantly,
harm is interpreted relative to prevailing social
norms, which evolve over time and place
(Hamidian & Ameri, 2021; Yazdanian, 2015).
Thus, practices tolerated in early Islam, such
as unilateral male termination, may now
constitute  socially recognizable harm,
warranting the application of “la darar.”
Similarly, hardship (‘usr wa haraj)
encompasses not only financial but also
psychological and emotional burdens, with
modern interpretations extending its scope to
situations where marital life is unbearable
despite material sufficiency (Hakim, 1989;
Mousavi & Malek Afzali Ardakani, 2018). The
Iranian Civil Code also embeds this principle



in Article 1130, recognizing both material and
immaterial hardship (Mousavi Bojnourdi,
1998). Taken together, these principles
provide jurisprudential legitimacy for
reforming gendered rules in temporary
marriage, particularly where unequal rights
cause harm or unbearable hardship to women.
The concept of “masa’il mustahdatha” (novel
issues) further underscores the adaptability of
jurisprudence to changing social realities.
Novel issues arise when previously existing
rulings encounter altered conditions that
transform the nature of the subject itself
(Bagherzadeh Meshki Baf, 2005). This doctrinal
framework recognizes that time and place
fundamentally influence the applicability of
rulings, as Imam Khomeini emphasized by
declaring that identical issues may warrant
new rulings under altered socio-political
contexts (Khomeini, 1989). In temporary
marriage, the subject matter has shifted
profoundly: women no longer occupy
subordinate roles that necessitate paternalistic
protections but instead increasingly command
educational, economic, and  political
resources. In such conditions, rules that once
safeguarded women now operate as
mechanisms of subordination, and thus the
subject of “temporary marriage” itself has
changed. This reasoning permits
reclassification  of rulings  governing
termination, multiplicity, and waiting periods.
For instance, requiring women to observe
waiting periods while exempting men reflects
historical anxieties about lineage and
dependency that no longer operate under
current medical and legal safeguards.
Similarly, conditioning the wvalidity of
temporary marriage upon a dowry was once
intended as minimal protection for women
deprived of inheritance and maintenance
rights; today, with the proliferation of legal
protections and expanded state
responsibilities, such asymmetry becomes
questionable. Even the Qur’anic context

illustrates the degree of change: at the time of
revelation, daughters were buried alive from
shame (Karimi et al., 2022), prompting the
Prophet to emphasize women’s dignity
alongside orphans and slaves (Ibn Fahd Hilli,

1996; Kulayni, 1986). With women’s
circumstances transformed, the
jurisprudential category itself must be
reassessed.

In conclusion, the pursuit of spousal rights
equality in temporary marriage is neither an
abandonment of Islamic jurisprudence nor a
capitulation to Western legal paradigms.
Rather, it represents an internal, principled
response to evolving conditions, grounded in
long-established jurisprudential doctrines of
harm, hardship, and changing subjects. The
essence of equality in this context is not
erasure of gender differences but the
prevention of discrimination that undermines
dignity, autonomy, and justice. By applying
classical principles dynamically, it becomes
possible to preserve the spiritual and ethical
aims of Sharia while also ensuring that
marriage—temporary or permanent—remains
a viable, just, and respected institution.
Reform in this domain is essential to prevent
alienation from traditional frameworks and to
curtail the spread of informal alternatives that
destabilize family and social order. Ultimately,
spousal equality within temporary marriage
can be realized through balanced reforms that
harmonize jurisprudential integrity with social
justice imperatives, ensuring that the
institution responds to the needs of
contemporary Muslim societies.
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