© 2026 the authors. This is an open access article under the terms of the Creative Commons Attribution-NonCommercial 4.0 International (CC BY-NC 4.0) License.

Submit Date: 23 June 2025

Revise Date: 16 September 2025
Accept Date: 23 September 2025
Publish Date: 23 September 2026

The Encyclopedia of Comparative Jurisprudence and Law

The Legal Status of Sustainable Development in International Investment
Law

Ahmad Salari*!, Abutaleb Koosha?, Naser Alidoosti Shahraki2, Nasser Ghasemi?®

1. PhD Student, Department of Private Law, University of Judicial Sciences and Administrative Services, Tehran, Iran

2. Assistant Professor, Department of Private Law, University of Judicial Sciences and Administrative Services, Tehran, Iran.
3. Associate Professor, Department of Criminal Law and Criminology, University of Judicial Sciences and Administrative
Services, Tehran, Iran.

* Corresponding Author’s Email: ahmadsalari222@yahoo.com

ABSTRACT

Developing countries seek to achieve economic development and reduce their gap with developed countries
through attracting foreign investment. Despite its positive economic effects, foreign investment entails negative
consequences for the environment, human rights, public health, and employment. These latter concerns are among
the core issues of sustainable development, which ensures the continuity of development and prevents its fragility.
The main question of this study is whether sustainable development has a normative status in international
investment law. If so, what kind of normative status does it hold? There is no consensus on this matter. Various
views have been proposed, such as the absence of an independent normative status, the existence of normative
status through adaptation with soft law, and its alignment with general principles of international law. This study,
employing a descriptive and analytical method, and with reference to international instruments, the evolution of
sustainable development, international judicial practice, international treaties, and scholarly opinions, seeks to
evaluate existing theories, examine the legal status of sustainable development, critique prior theories, and propose
a new theory under the title of customary rule. At present, considering international judicial practice, the growing
recognition of sustainable development in international instruments related to investment matters, and the
legislative changes arising from the global emphasis on this concept in domestic laws of states, including Iran,
sustainable development enjoys normative status within the sources of international investment law. It has moved
beyond the stage of soft law and has acquired the characteristics of a customary international rule (customary
international law).
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EXTENDED ABSTRACT
The evolution of sustainable development as a

legal concept within international investment
law has been shaped by the growing tension
between economic globalization and the
imperatives of environmental and social
protection. Since the release of the Brundtland
Report in 1987, which defined sustainable
development as meeting the needs of the
present without compromising the ability of
future generations to meet their own needs,
international legal scholarship and practice
have increasingly recognized its importance as
both a policy objective and a legal principle.
States, particularly developing countries, often
rely on foreign investment to foster economic
growth and narrow the gap with developed
nations. Yet, such investments frequently
produce negative externalities such as
environmental degradation, human rights
violations, and public health challenges, all of
which undermine the sustainability of
development. Consequently, international
forums, arbitral tribunals, and legal scholars
have debated whether sustainable
development constitutes merely a political
aspiration or whether it holds a normative
legal status within international investment
law. Various theoretical approaches have been
advanced to resolve this issue, ranging from
the denial of any normative value, to its
recognition as a form of soft law, to its possible
classification as a general principle of law or
even a rule of customary international law (Ajli
Lahiji & Asgari, 2021; Jahani Pour & Tohidj,
2021). This lack of consensus underscores the

WE osle e 5D Sledls @ (St plie 53 5 o by
ol e 53 S 03505 2l (S o 3ls ol 0510
bt deo 2 ol Bls a5 2) 50 Sl e 4 DL
LS ol 3,505, 5 Ml o e b Salen slinly s
Sl ann 5 ke @ osls e 5 Ml s saOLesL

ol Sl Culam 555 dr a0 Ol 4 bgs e DLl

need for a comprehensive examination of
treaties, judicial practice, and international
legal instruments to determine the
contemporary standing of sustainable
development. This study situates itself within
that gap by providing a descriptive-analytical
exploration of the status of sustainable
development in international investment law,
evaluating prior theories, and advancing the
view that it now constitutes a customary
international legal rule with binding force.

The trajectory of sustainable development
within  international legal instruments
demonstrates a gradual but significant shift
from political rhetoric to enforceable
standards. Early references in multilateral
agreements focused predominantly on
environmental concerns, as seen in the
Stockholm Declaration of 1972, which laid the
groundwork for linking environmental
protection with developmental goals (Arya
Parsa, 2014). Subsequent milestones included
the Rio Declaration on Environment and
Development and Agenda 21, which, while
non-binding, articulated guiding principles
that states and international institutions
widely endorsed. These instruments were
initially characterized as soft law (Jafari &
Totonchian, 2021; Mohtasham Ara et al., 2022),
reflecting a lack of formal enforceability but
nonetheless shaping state practice and
expectations. Over time, however, the
repeated inclusion of sustainable development
language in binding investment treaties,
regional agreements such as NAFTA, and



instruments like the Energy Charter Treaty,
has bolstered its legal significance. Notably,
even economic organizations such as the WTO
and the OECD have incorporated sustainable
development as a guiding principle within
their frameworks (Magraw & Hawke, 2007).
Furthermore, international judicial bodies
such as the International Court of Justice (ICJ)
and the WTO Appellate Body have referred to
sustainable development in their
jurisprudence, signaling its movement toward
normative consolidation. For instance, the ICJ
in the Gabcikovo-Nagymaros case recognized
the necessity of reconciling economic
development with environmental protection,
even though its majority opinion treated
sustainable development as a concept rather
than a binding norm (Azizi & Mousavi, 2016).
These developments illustrate the progressive
normative crystallization of sustainable
development across multiple layers of
international law.

Jurisprudence has played a crucial role in
advancing the normative status of sustainable
development. The Gabcikovo-Nagymaros case
stands as a watershed moment, with the ICJ
acknowledging the importance of balancing
economic growth and environmental
protection. While the majority refrained from
granting sustainable development full legal
force, Judge Weeramantry’s dissent advanced
the view that sustainable development
constitutes a customary rule of international
law by virtue of its widespread acceptance and
necessity for reconciling competing legal
obligations (Zarei et al., 2017). His reasoning,
which linked environmental protection to
human rights and argued for the primacy of
environmental norms over unchecked
economic growth, has since influenced courts
globally. The International Tribunal for the
Law of the Sea and the Supreme Courts of Sri
Lanka and South Africa have embraced similar
reasoning, recognizing sustainable
development as a binding legal principle

(Tanaka, 2021). Other cases, such as the Pulp
Mills dispute and the Shrimp-Turtle case
before the WTO, have underscored the
practical ~ application = of  sustainable
development in resolving conflicts between
trade and environmental protection. These
decisions collectively demonstrate that
sustainable development has moved beyond
aspirational status, being applied by judicial
bodies as an operative principle guiding the
interpretation and implementation of
international obligations. Scholars argue that
this judicial practice, combined with repeated
treaty inclusion and domestic legal
incorporation, satisfies the dual requirements
of state practice and opinio juris necessary to
establish  customary international law
(Malanczuk, 1997).

The debate over  the normative
characterization of sustainable development,
however, remains nuanced. A group of
scholars contends that sustainable
development lacks sufficient clarity and
precision to function as a binding rule of law,
framing it instead as a moral or political
guideline (Beyerlin, 2007; Lang, 1995).
According to this view, the indeterminate
nature of sustainable development prevents it
from providing concrete legal obligations,
leaving it in the realm of political objectives.
Others argue that its normative value is
context-dependent, shaped by its inclusion in
treaty provisions and the interpretive choices
of tribunals (Dupuy, 2007; Lowe, 1999). This
perspective emphasizes the contingent legal
force of sustainable development, varying
across agreements depending on whether it
appears in preambular language or operative
treaty text (Magraw & Hawke, 2007). By
contrast, proponents of its normative force
highlight  that  principles such as
intergenerational equity, precaution, and the
prevention of environmental harm, which
form the building blocks of sustainable
development, have themselves attained
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recognition as binding norms in international
law (Cordonier Segger & Khalfan, 2004).
Moreover, the consistent invocation of
sustainable ~ development by  states,
international organizations, and tribunals
indicates not merely political endorsement but
also a growing belief in its obligatory nature.
Scholars such as Barral suggest that while
sustainable development may have originated
as soft law, it has since matured into a legal
principle with binding effect, particularly as
states assume “obligations of means” to pursue
sustainability in their investment and
development activities (Barral, 2012). These
divergent views illustrate that the central
question is no longer whether sustainable
development has normative value but rather
the degree and nature of that value.

An essential component of the argument for
recognizing sustainable development as
customary international law lies in the
identification of widespread state practice and
opinio juris. Evidence of state practice can be
found in the incorporation of sustainable
development into domestic legislation, such as
Iran’s  constitutional  prohibition  on
environmentally destructive economic
activities and statutory requirements for
environmental impact assessments (Mir
Abbasi, 2010; Ziaei Bigdeli, 2011). On the
international plane, treaties, resolutions of the
UN General Assembly, and repeated
invocations in investment arbitration all
reflect the consistent application of
sustainable development principles. The UN
General Assembly’s Resolution 1803 (1962) on
permanent sovereignty over natural resources,
though initially addressing resource control,
has also been invoked as evidence of states’
commitment to aligning investment and
development with sustainability (Mir Abbasi,
2010). These practices reveal not only a
material consistency in state conduct but also
a psychological belief in the legal necessity of
embedding sustainability within investment

frameworks. International arbitration
tribunals have likewise acknowledged
sustainable development as a relevant
interpretive principle when adjudicating
disputes involving environmental harm and
foreign investment. The cumulative effect of
these practices demonstrates that the principle
of sustainable development has transcended
its soft law origins and matured into a rule of
customary international law, particularly in
the specialized context of international
investment law, where balancing economic,
social, and environmental objectives is
indispensable (Mahmoodi Kordi, 2018; Virally,
1985).

In light of these doctrinal debates, judicial
developments, and state practices, this study
argues that sustainable development now
holds a normative status within international
investment law, not merely as a guiding
aspiration but as a binding customary
international rule. Its emergence as customary
law carries profound implications for both
states and investors. For host states,
recognizing sustainable development as
customary law strengthens their ability to
regulate foreign investment in the interest of
environmental protection, human rights, and
public welfare without breaching international
obligations. For investors, it necessitates
compliance with host state sustainability
requirements and exposes them to heightened
scrutiny regarding their environmental and
social impact. Moreover, arbitral tribunals
must interpret investment treaties and
contracts in harmony with sustainable
development, thereby fostering coherence
between economic integration and global
sustainability imperatives. This normative
shift redefines the contours of international
investment law by embedding within it a
legally binding obligation to ensure that
economic growth does not compromise
ecological integrity or social justice. The
recognition of sustainable development as



customary international law also signals the
maturation of international law’s capacity to
address the pressing challenges of the
Anthropocene, bridging the long-standing
divide between economic liberalization and
environmental stewardship.

Finally, the conclusion that sustainable
development has become a customary rule in
international investment law reflects a
broader trajectory in international legal
evolution, where concepts once considered
aspirational gradually acquire binding force
through repeated state practice, judicial
endorsement, and normative internalization.
The principle of sustainable development,
once articulated as a visionary idea in the
Brundtland Report, has traversed decades of
legal and political discourse to emerge as a
core component of international investment
law. Its recognition as customary international
law equips states with a stronger legal
foundation to defend regulatory measures that
safeguard the environment and human rights,
while guiding investors toward responsible
and sustainable practices. More broadly, this
development embodies international law’s
adaptive capacity to integrate economic
imperatives with ecological and social
realities, thereby ensuring that the pursuit of
prosperity today does not imperil the well-
being of generations to come.
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