© 2026 the authors. This is an open access article under the terms of the Creative Commons Attribution-NonCommercial 4.0 International (CC BY-NC 4.0) License.

Submit Date: 22 June 2025

Revise Date: 20 October 2025
Accept Date: 27 October 2025
Initial Publish: 06 November 2025
Final Publish: 23 September 2026

The Encyclopedia of Comparative Jurisprudence and Law

The Ability and Function of Regionalism in the International Criminal Court
in Combating Impunity for International Crimes

Tahereh Bahrami!, Mohsen Fallah*!, Mazaher Khajvand?, Vali Eslami!

1. Department of Law, Cha.C., Islamic Azad University, Chalus, Iran
2. Department of Law, Nos.C., Islamic Azad University, Noshahr, Iran

* Corresponding Author’'s Email: fallah@iauns.ac.ir

ABSTRACT

Regionalism in the International Criminal Court refers to an approach whereby the Court, through close cooperation
and participation with regional states and regional organizations, seeks to address international crimes. Considering
the globalization of criminal law, this approach can contribute to enhancing the efficiency, legitimacy, and
effectiveness of the Court in combating impunity for crimes. The subject in question has not been sufficiently
discussed, which makes its explanation and analysis necessary. Accordingly, the purpose of the present article is
to examine the important question of what abilities and functions of regionalism the International Criminal Court
possesses in combating impunity for international crimes. This article is descriptive—analytical in nature and has
applied a library-based method in addressing the issue. The findings indicate that when the exercise of direct
criminal jurisdiction is not feasible, the exercise of quasi-judicial jurisdiction appears to be an appropriate solution.
This jurisdictional expansion of the international court into the domain of international criminal law, historically, was
also raised at the time of the establishment of the Permanent Court of International Justice, and it was proposed
through a draft that the Court should also have jurisdiction over criminal matters. Moreover, the International Law
Association submitted a statute for an international criminal court as part of the Permanent Court of International
Justice. Nevertheless, this does not mean that other regional institutions may not follow alternative models.
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EXTENDED ABSTRACT
The growing complexity of international

relations and the persistent occurrence of
mass atrocities have led to a global effort to
strengthen mechanisms of international
criminal  justice, among which the
International Criminal Court (ICC) plays a
central role. Yet, despite its establishment as a
permanent judicial body under the Rome
Statute, the ICC has faced profound
challenges, particularly regarding its
legitimacy, effectiveness, and the willingness
of states to cooperate with its proceedings.
Regionalism has emerged as an important
complementary approach to global justice,
offering a framework in which regional states
and organizations can assume greater
responsibility in combating impunity for
international  crimes. This regionalist
approach raises questions concerning the role
of quasi-judicial mechanisms, the interaction
between the ICC and regional courts, and the
extent to which regional legal strategies may
support or hinder global justice initiatives.
Scholars have noted that the reluctance of
some states to accept ICC jurisdiction stems
from the Court’s perceived encroachment on
sovereignty and its uneven geographical focus,
which has disproportionately targeted African
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states (Stahn, 2015; Stahn & El Zeidy, 2011).
Thus, evaluating the functions and potential
abilities of regional justice mechanisms is
necessary to understand whether regionalism
can enhance accountability, reduce impunity,
and ensure that justice is effectively
administered across different geopolitical
contexts.

The regionalization of criminal justice
depends on both political and legal conditions,
requiring an environment where states are
willing to collaborate, pool resources, and
adopt shared strategies against regional
criminality. Legal scholars emphasize that
regionalization cannot succeed solely by
drafting treaties or conventions; rather, it
requires carefully planned legal strategies that
ensure effective enforcement and
implementation (Faraji, 2010). Regionalism
must be supported by genuine political will,
cross-border cooperation, and harmonized
legal frameworks to function as a credible
substitute or complement to global
institutions. The European Union, for
example, has demonstrated that regional
organizations can adopt the Rome Statute
collectively, thereby bolstering both the
universality and the legitimacy of the ICC.
However, in regions such as Asia, resistance to



the ICC has been widespread, with countries
like China objecting to the Rome Statute on
grounds of sovereignty and the non-
consensual imposition of obligations on non-
member states (Babaei, 2009). These
objections highlight the tension between
sovereignty and supranational judicial
oversight, suggesting that regional courts may
provide an alternative structure that addresses
concerns of legitimacy and cultural fit while
still advancing accountability for international
crimes.

In the Americas, the debate over regional
criminal justice has been particularly shaped
by issues of transnational organized crime,
terrorism, and narcotics trafficking. The
Organization of American States has long
faced difficulties in coordinating member
states against these threats, which has led to
renewed discussions over establishing a
regional criminal court to complement
national judiciaries (Lloyd, 2018). Proposals
for a permanent American Criminal Court
envision an institution that would exercise
jurisdiction over transnational crimes,
including drug trafficking, terrorism, money
laundering, and human trafficking (Ramezani
Ghavamabadi, 2014; Ramezani Ghavamabadi &
Bahmei, 2017). Such a court would serve as a
regional adaptation of the ICC model,
addressing crimes with clear cross-border
dimensions and filling the gaps where national
systems fail. Yet, critics warn that creating a
parallel regional court might undermine the
ICC’s legitimacy, fragment international
criminal law, and provoke disputes over
jurisdiction. Still, in the absence of regional
institutions, many perpetrators of serious
crimes evade accountability, reinforcing the
argument that the establishment of a regional
tribunal may be indispensable in certain
contexts (Barati, 2002). The balancing act
between respecting sovereignty, ensuring
efficiency, and aligning with international

norms remains a central challenge in the
Americas.

In Africa, the regionalist debate has been most
intense and politically charged, reflecting both
the continent’s central role in the ICC’s early
cases and the deep dissatisfaction of African
leaders with what they perceive as bias and
neocolonial selectivity. While African states
were among the strongest supporters of the
Rome Statute, contributing a significant
number of ratifications at the Court’s
inception (Hosseini Akbarnejad, 2009),
discontent grew after the ICC pursued high-
profile cases against African heads of state.
This led to discussions within the African
Union about creating an African Criminal
Court, later formalized through the Malabo
Protocol, which expanded the jurisdiction of
the African Court of Justice and Human Rights
to include a wide range of international and
transnational crimes (Ramezani Ghavamabadi
& Bahmei, 2017). The Malabo Protocol not only
grants jurisdiction over genocide, crimes
against humanity, and war crimes but also
addresses corruption, money laundering,
terrorism, and illicit exploitation of resources.
This regional initiative demonstrates how
regionalism can serve as both a complement
and a challenge to the ICC, potentially offering
more localized legitimacy while also risking
duplication and jurisdictional conflict
(Ardabili, 2009). The African experience
highlights how regional courts can evolve as
both expressions of political resistance to
global institutions and genuine attempts to
strengthen local accountability.

One of the most pressing obstacles to both
global and regional criminal justice is the
persistent shield of immunity and amnesty,
often granted to political and military leaders.
Under Article 16 of the Rome Statute, the UN
Security Council may suspend ICC
investigations for 12 months, renewable
indefinitely, which places the Court under
constant political pressure (Babaei, 2009).
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This has been criticized as leaving the ICC
under a “sword of Damocles,” subject to the
political interests of powerful states.
Additionally, the principle of head-of-state
immunity has historically prevented the
prosecution of leaders before national courts,
though Article 27 of the Rome Statute rejects
such immunity (Hosseini Akbarnejad, 2009).
The tension between sovereignty and
accountability remains unresolved, as national
amnesty laws and political bargains often
obstruct prosecutions. Furthermore, the Rome
Statute does not explicitly prohibit amnesties,
leaving room for states to adopt them under
the guise of reconciliation, which in practice
undermines justice and perpetuates impunity
(Salehi, 2017). The doctrine of non-
applicability of statutes of limitations under
Article 29 of the Rome Statute extends to
crimes of aggression, genocide, and crimes
against humanity (Van Vooren et al., 2013), but
its binding force on non-member states is
limited. Thus, the ICC, like potential regional
courts, continues to struggle with the problem
of political interference, selective justice, and
inconsistent enforcement.

Ultimately, the fight against impunity is
inseparable from the collective responsibility
of the international community to uphold the
most fundamental values of humanity. As
commentators argue, crimes against humanity
and other core international crimes threaten
not only individual victims but also the very
foundations of peace and international order
(Barati, 2002). International criminal law,
together with human rights law and
humanitarian law, seeks to create a coherent
framework where no perpetrator can escape
accountability, regardless of political status or
geographical location. Regionalism provides
an avenue through which states can share
burdens, contextualize legal frameworks to
regional needs, and build stronger
enforcement capacity. However,
regionalization  also  poses risks  of

fragmentation, inconsistency, and weakened
universality. Therefore, the future of
international criminal justice may depend on
finding the right balance between global
institutions like the ICC and regional
initiatives that can reinforce, rather than
undermine, the global fight against impunity.

In conclusion, the integration of regionalism
into the broader framework of international
criminal justice presents both opportunities
and challenges. Regional courts may increase
efficiency, legitimacy, and cultural relevance,
while also reducing the perception of bias and
political selectivity that has plagued the ICC.
At the same time, they risk creating competing
jurisdictions and weakening the coherence of
international law. The pathway forward lies in
fostering complementarity between the ICC
and regional courts, ensuring that both
structures reinforce accountability, uphold the
rule of law, and protect the values of peace,
security, and human dignity. Only through
such a cooperative and multi-layered system
can the international community hope to
overcome impunity for the most serious
crimes.
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