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ABSTRACT

This article provides a comparative analysis of the principle of "No Punishment Without Clarification"
(Qubh ‘Igab bi La Bayan) in Islamic jurisprudence and the principle of "Nullum crimen sine lege" in
international law. Both principles emphasize the necessity of individuals’ awareness of laws and
obligations before punishment is enforced, aiming to achieve criminal justice. In Islamic jurisprudence,
this principle, grounded in divine justice and revelation, underscores the requirement for clear and explicit
communication of obligations. Conversely, international law, based on human consensus and legal
codification, upholds "No crime without law" as a pivotal tool to prevent injustice. Despite significant
similarities, differences exist in their approaches to sources, criteria for clarification, and the
implementation of these principles. Islamic jurisprudence recognizes both Shari’ah-based and customary
declarations as primary tools for communicating obligations, whereas international law prioritizes formal
and transparent codification. Challenges in harmonizing these principles, particularly in aligning them
with global human rights standards and differences in legal sources, are explored. The article concludes
by proposing measures to strengthen the convergence between these two legal systems, highlighting
the potential for such harmonization to promote criminal justice and reduce inconsistencies globally.
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international law. Both principles serve as
safeguards against arbitrary punishment and
are grounded in the broader concept of
criminal justice, aiming to ensure fairness and
transparency in the legal system. Despite
arising from distinct legal traditions and
sources, these principles share fundamental
objectives of protecting individuals from the
imposition of punishment without adequate
prior notice of the legal prohibitions and
consequences. The exploration of these
principles  contributes to a  deeper
understanding of how justice is framed in both
religious and secular legal systems and how
these systems might be harmonized to
strengthen the global framework for justice.
In Islamic jurisprudence, the principle of
Qubh ‘Igab bi La Bayan is closely tied to the
concepts of divine justice and the clarity of
legal injunctions. This principle asserts that it
is inherently unjust to punish someone
without clear knowledge of the law or rule that
is being violated. Islamic legal thought,
grounded in divine revelation through the
Quran and the Hadith, holds that punishment
can only be rightfully imposed if the person is
fully aware of the legal prohibition. This is
reflected in the Quranic verse: "And We never
punish until We have sent a Messenger" (Al-
Isra: 15), emphasizing the necessity of prior
warning through prophetic revelation.
Furthermore, classical Islamic jurists argue
that clarity in legal communication is vital for
maintaining justice in society (Tusi, 1414).
This foundational principle has been explored
in various legal and theological discussions,
with scholars emphasizing its centrality in
Islamic ethics and its role in safeguarding
individual rights against arbitrary
punishment.

In contrast, the principle of Nullum crimen
sine lege, a cornerstone of modern
international criminal law, also seeks to
prevent arbitrary punishment by ensuring that
laws are clear, accessible, and predictable. This

principle asserts that no one can be prosecuted
for an act that was not defined as a crime by
law at the time it was committed. As stipulated
in the Rome Statute of the International
Criminal Court (1998), this principle is crucial
for ensuring the legality of criminal offenses in
the international legal system. In this context,
international law places great emphasis on
transparency and codification, requiring that
all criminal actions be clearly defined in
national or international statutes before a
person can be held criminally liable. The
principle of Nullum crimen sine lege thus
forms an essential safeguard for human rights,
preventing the retroactive application of laws
and the imposition of penalties for actions that
were not previously categorized as criminal.
This principle has been crucial in various
international cases, such as the Nuremberg
Trials, where its application helped prevent
the prosecution of acts not previously defined
as crimes under international law (Boas,
2013).

While both Qubh ‘Igab bi La Bayan and
Nullum crimen sine lege emphasize the
importance of prior knowledge and clear laws,
there are significant differences between the
two in terms of their sources and the role they
play within their respective legal systems.
Islamic jurisprudence derives its legitimacy
from divine sources, primarily the Quran and
the Hadith, with jurists further interpreting
these texts to develop legal frameworks that
are coherent with Islamic ethics. In this
regard, the principle of Qubh ‘Iqab bi La Bayan
is part of a broader theological and moral
system that defines human behavior in
accordance with divine commandments. The
clear communication of laws in Islamic
jurisprudence is seen as a divine obligation to
prevent injustice, with the ultimate goal being
the promotion of moral conduct based on
faith. On the other hand, international law is
based on human-made legal frameworks that
evolve through treaties, conventions, and
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international norms. The principle of Nullum
crimen sine lege in international law,
therefore, is tied to the principles of state
sovereignty, the rule of law, and international
cooperation, with a focus on creating universal
standards for justice that can be applied across
different legal cultures (Shelton, 2005).

One of the significant challenges in comparing
these two principles lies in the differences in
their sources and authority. Islamic
jurisprudence relies on a divine, immutable
source of law, which is considered perfect and
complete for all times. As such, the principles
of justice within Islamic law are seen as both
universal and eternal. In contrast,
international law is a human construct, subject
to change based on political, social, and
cultural dynamics. This discrepancy in the
sources of law creates difficulties in aligning
these principles with one another, particularly
in the realm of global human rights. The
difference in approach to legal sources can also
result in different interpretations of key
concepts, such as the nature of punishment,
the scope of human rights, and the
relationship between law and morality. These
differences in approach to legal sources and
their corresponding interpretations may lead
to challenges when attempting to reconcile
Islamic legal principles with international
human rights law, especially in areas where
Islamic law and human rights law appear to be
in tension (Boas, 2013).

Another challenge arises from the application
of these principles to modern issues,
particularly in the realm of human rights.
International law has been heavily influenced
by the global movement for human rights,
which emphasizes the protection of individual
freedoms, the prohibition of torture and
inhumane treatment, and the guarantee of fair
trials. The principle of Nullum crimen sine
lege is an important safeguard against human
rights violations, as it prevents the retroactive
application of laws and ensures that

individuals are not punished for acts they
could not have known were illegal. However,
when applying this principle in Islamic
countries or regions with strong Islamic legal
traditions, there can be tensions between the
principles of Islamic law and international
human rights norms. For instance, the
application of certain Islamic punishments,
such as corporal punishment, might conflict
with the prohibition of cruel, inhuman, or
degrading treatment under international law
(United Nations, 1998). These tensions
highlight the challenges of harmonizing these
two systems and finding common ground that
respects both religious beliefs and global
human rights standards.

The article concludes by suggesting that while
significant differences exist between the
principles of Qubh ‘Igab bi La Bayan and
Nullum crimen sine lege, there is potential for
convergence between Islamic and
international law in promoting criminal
justice. Efforts should focus on increasing
mutual understanding and dialogue between
Islamic legal scholars and international law
experts to identify common principles and
shared values. Additionally, there is a need to
develop interpretations of Islamic legal
principles that are compatible with modern
human rights standards. This approach can
foster cooperation and mutual respect
between different legal traditions and
contribute to the development of a more
unified and coherent global framework for
justice. A nuanced understanding of both
Islamic and international legal principles can
help bridge the gap between these systems and
enhance the protection of individual rights on
a global scale.
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