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ABSTRACT

This study provides an in-depth jurisprudential-legal analysis of the property value (maliyat) of stem cells and its
implications for therapeutic contracts, employing a mixed (qualitative—analytical) approach and integrating
jurisprudential, legal, and medical perspectives. The central issue concerns the tension between Islamic
jurisprudential views on the property value of cells and the fundamental rights of patients, alongside the legal
requirements of therapeutic agreements. Drawing on authoritative sources such as Jawahir al-Kalam and Tahrir al-
Wasilla, as well as the opinions of contemporary maraji* al-taglid including Ayatollah Makarem Shirazi and Ayatollah
Sistani, the research evaluates evidence for the recognition of stem cells as having property value. In the legal
dimension, it examines Iranian statutory provisions, notably Article 190 of the Civil Code and the Civil Liability Act,
and compares them with international instruments such as European Union guidelines. Findings indicate that stem
cells are recognized as having property value under specific conditions in Islamic jurisprudence, that the Iranian
legal system suffers from significant gaps and ambiguities in regulating therapeutic contracts involving stem cells,
and that there is an urgent need for a comprehensive regulatory framework. To address these issues, the study
proposes a three-tier supervisory model encompassing a jurisprudential level for determining Sharia-based criteria,
a legal level for drafting standardized contracts, and an executive level for integrated oversight. The novelty of the
research lies in its holistic analytical approach and the design of an operational model to resolve current challenges,
offering a solid foundation for policymaking in medicine and health law.
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EXTENDED ABSTRACT

The concept of the proprietary nature
(maliyat) of stem cells and its implications for
medical contracts is at the intersection of
jurisprudence, law, and medicine, requiring a
nuanced, multidisciplinary approach. In
Islamic jurisprudence, particularly within Shia
figh, debates over maliyat involve core
principles such as the rule of taslit (al-nas
musallatiin ‘ala amwalihim), the principle of
original permissibility (asalat al-ibaha), the
presumption of validity (asalat al-sihha), and
the rule of no harm (la darar wala dirar). These
principles have been invoked by prominent
jurists, including Ayatollah Makarem Shirazi,
Ayatollah Sistani, Ayatollah Bahjat, and
Ayatollah Safi Golpayegani, to delineate the
permissibility, restrictions, or outright
prohibition of commercial transactions
involving stem cells. For example, Makarem
Shirazi’s “conditional proprietary” approach
allows the recognition of property rights over
adult stem cells obtained through lawful
means, while Sistani’s “restricted proprietary”
approach distinguishes between sources such
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as renewable tissues and neural cells. In
contrast, Bahjat adopts a precautionary
stance, and Safi Golpayegani rejects
proprietary status entirely, permitting only
gratuitous donation under strict conditions. A
comparative glance at the four Sunni
madhahib reveals both convergences, such as
the shared emphasis on human dignity and
prohibition of unethical commercialization,
and divergences, especially concerning the
scope of permissibility for therapeutic use and
trade. These jurisprudential perspectives form
the normative foundation upon which any
legal and contractual frameworks must be
built, underscoring the need to reconcile
ethical imperatives with medical realities
(Makarem Shirazi, 2007; Shams, 2018).
From a legal standpoint, the proprietary status
of stem cells in Iranian law hinges on criteria
drawn from both the Civil Code and special
statutes, including the Law on Organ Donation
(2009) and the Biosafety Law (2008). Article
10 of the Civil Code, which affirms the

principle of freedom of contract subject to
legality, provides a general legal basis for
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medical contracts involving stem cells,
provided they do not contravene explicit
prohibitions. This provision, alongside
Articles 1 and 2 of the Civil Liability Law (1959)
and the jurisprudence of the Supreme Court,
supports the enforceability of such contracts
under certain conditions. The proprietary
concept in Iranian law mirrors the Shia
definition of “property” as an entity with
economic value and lawful ownership
potential (Katouzian, 2016; Najafi, 1984).
However, legal ambiguities persist—such as
the absence of clear regulations on the
commercial transfer of stem cells, the
undefined scope of liability for medical
centers, and the lack of standardized contract
formats for stem cell therapies. Comparative
legal analysis with the EU and the US
highlights structural differences: EU law,
through Directive 2004/23/EC,
institutionalizes centralized biobanking, strict
informed consent, and a ban on embryonic
stem cell commercialization, while the US
adopts a hybrid model of federal oversight and
state-level variation, permitting freer markets
for adult stem cells. These differences
emphasize that Iran’s legal framework, while
rooted in Sharia compliance and ethical
caution, requires modernization to address the
commercial and contractual complexities of
regenerative medicine (Bahrami Ahmadi, 2016;
Safaei & Ghasemzadeh, 2019).

From the medical perspective, stem cells—
categorized into embryonic (ESCs) and adult
(ASCs) forms—exhibit unique biological
properties, including self-renewal and
pluripotency, enabling their use in treating
degenerative diseases such as Parkinson’s,
diabetes, and spinal cord injuries (Trounson &
McDonald, 2015; Weissman, 2000). ESCs,
derived from the inner cell mass of blastocysts,
offer greater differentiation potential but raise
significant ethical concerns, while ASCs, found
in tissues like bone marrow, skin, and liver, are
generally more accepted and already in clinical

use (Bahrami Ahmadi, 2016; Ballen, 2013). The
therapeutic promise of induced pluripotent
stem cells (iPSCs) further expands clinical
possibilities (Takahashi & Yamanaka, 2006).
Globally, the stem cell market is projected to
reach USD 246  Dbillion by 2027
(MarketsandMarkets, 2023), underscoring the
high economic stakes of determining
proprietary status. From a contractual
viewpoint, the medical value of stem cells
necessitates precise definitions of quality,
source,  processing  standards (GMP
compliance), and post-treatment monitoring.
Ethical instruments like the Declaration of
Helsinki mandate informed consent as a non-
negotiable element (WMA, 2013), a principle
mirrored in Iranian organ donation law. The
integration of these medical realities into
contractual clauses ensures both legal
enforceability and ethical soundness.

Operationally, the implementation of stem cell
therapy contracts encounters several
challenges. Standardization of processing and
handling is paramount, with agencies like the
FDA and EMA stipulating rigorous Good
Manufacturing Practice (GMP) requirements
to ensure safety and efficacy (ISCT, 2023).
Even minor deviations in cell processing can
significantly impact therapeutic outcomes,
making detailed technical specifications and
quality control provisions critical in contracts
(Trounson & McDonald, 2015). Another
challenge is the allocation of liability in case of
treatment failure, a point on which the
International Society for Cell & Gene Therapy
emphasizes explicit contractual delineation
(ISCT, 2023). Long-term patient monitoring,
given the novelty of many regenerative
treatments, necessitates the creation of
national registries and follow-up protocols
(European Medicines Agency, 2022). Informed
consent, beyond being a legal formality, must
serve as an educational process ensuring
patient comprehension of both risks and
scientific uncertainties. These operational



safeguards bridge the gap between theoretical
legal rights and the lived realities of clinical
application, reducing the likelihood of
disputes and enhancing patient trust.
Synthesizing jurisprudential, legal, and
medical findings, this study proposes a three-
tiered regulatory model tailored to Iran’s
socio-legal context. At the jurisprudential
level, specialized figh-medical committees
would establish Sharia-compliant parameters
for permissible uses of stem cells. At the legal
level, a standard-form contract incorporating
clear definitions of rights, duties, quality
parameters, liability clauses, and dispute
resolution mechanisms would be mandated,
aligning with Article 10 of the Civil Code. At
the operational level, integrated oversight
systems—potentially utilizing blockchain for
traceability—would ensure GMP compliance,
monitor long-term outcomes, and safeguard
against unethical commercialization. This
model draws from international best practices,
such as the EU’s centralized regulatory
oversight and the US’s adaptive licensing
approaches, while remaining firmly grounded
in Islamic legal principles. By aligning ethical
mandates with legal enforceability and
medical efficacy, such a model aims to resolve
the current gaps that hinder both patient
protection and industry development
(Katouzian, 2016; Makarem Shirazi, 2007;
WMA, 2013).

In conclusion, the proprietary status of stem
cells in Shia jurisprudence and Iranian law,
while conditionally recognized, is
accompanied by significant regulatory, ethical,
and operational gaps that must be addressed
for effective contractual governance. By
adopting a multidisciplinary, three-tiered
oversight framework, Iran can harmonize its
religious-legal traditions with the demands of
modern regenerative medicine. Such a
framework would enhance patient rights,
increase transparency for medical providers,
and foster responsible industry growth,

ensuring that the immense therapeutic and
economic potential of stem cells is realized
without compromising ethical and legal
standards.
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