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ABSTRACT

The institution of arbitration is a universal establishment rooted in the agreement between the parties and must be
administered and organized in accordance with the principles of contract. However, determining the nature of this
institution has always been subject to significant challenges and divergent views among scholars in this field. The
arbitration agreement, over the past two decades, has increasingly been recognized as an ambiguous phenomenon
in the procedural relations of arbitral disputes, which has led to the development of various theories to explain its
nature. The primary source of ambiguity lies in the origin of the arbitrators’ authority, with some scholars considering
this authority to be “contractual” and others viewing it as “jurisdictional,” each carrying different implications and
consequences. The present study seeks to examine judicial theories concerning international commercial
arbitration. Specifically, the article aims to answer the question: how can the nature of the arbitration institution be
accepted within the framework of judicial theories? In response to this question, the study advances the hypothesis
that under the judicial theory, the arbitrator should be regarded as a “judge,” and arbitral awards should be deemed
to have been issued by the national court.
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EXTENDED ABSTRACT
The institution of international commercial

arbitration is grounded in party autonomy but
has been subject to long-standing debates over
its legal nature, particularly regarding the
origin of the arbitrator’s authority. This
authority has been conceptualized primarily
through two rival schools: the contractual
view, which sees arbitration as a pure
extension of the parties’ agreement, and the
judicial or jurisdictional view, which aligns
arbitral authority with the state’s adjudicative
power (Habibi Mojandeh, 2019b, 2019¢). In
practice, this conceptual divide influences the
interpretation of arbitration agreements, the
enforcement of awards, and the permissible
scope of party autonomy. The contractual view
emphasizes the primacy of consent, treating
arbitration clauses as binding contractual
commitments whose enforcement derives
from private law principles, while the judicial
theory holds that arbitrators exercise authority
akin to judges, granted under national law,
thereby subjecting the arbitral process to
public law constraints (Habibi Mojandeh,
2019a). This dichotomy also informs the
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balance between national sovereignty and the
delocalization of arbitral proceedings, as
emerging issues such as the arbitrability of
intellectual property disputes or the choice of
governing law highlight the tensions between
private  contractual arrangements and
mandatory public norms. Scholars have
proposed a range of intermediary theories—
territorial, hybrid, independence, and
privilege theories—that seek to reconcile the
competing demands of state control and party
autonomy, each carrying distinct
consequences for the recognition,
enforcement, and annulment of arbitral
awards (Asouzu, 1995; Kleinheisterkamp, 2005;
Lew et al., 2003; Mann, 1986; Mistelis, 2001;
Onyema, 2010; Solhchi & Nejandi Monesh,
2012; Tang & Wang, 1998).

The territorial theory posits that arbitration
derives its legitimacy from the sovereignty of
the state in whose territory the proceedings
occur, making the lex loci arbitri decisive in
determining  validity, procedure, and
enforceability (Onyema, 2010; Solhchi &
Nejandi Monesh, 2012). This model historically



dominated under instruments such as the
1923 Geneva Protocol and the 1927 Geneva
Convention, where enforcement depended on
both the seat and the enforcement forum,
reflecting a dual-control mechanism. Even
under the New York Convention, Article
V(1)(d) and (e) still acknowledge the role of the
seat in annulment and enforcement decisions,
although modern practice—exemplified by
cases like Hilmarton—has diminished its
significance (Kleinheisterkamp, 2005; Mistelis,
2001; Tang & Wang, 1998). In contrast, the
contractual theory rejects the primacy of
territorial control, asserting that arbitration is
a  private  adjudicative  arrangement
established solely by mutual consent, with the
award viewed as contractual performance
rather than a judicial act (Lew, 1978; Yu &
Sauzier, 2000). Yet, critics note that arbitrators
are not mere agents of the parties and must
still comply with mandatory norms to ensure
enforceability under conventions like New
York, Article IV (Onyema, 2010). The hybrid
theory blends these perspectives, recognizing
that arbitration originates in party agreement
but acquires binding force through state
recognition, as summarized by Redfern and
Hunter’s observation that arbitration “begins
privately, proceeds privately, but ends with an
award that has state-sanctioned binding
effect” (Redfern & Hunter, 1999). The
independence theory pushes furthest toward
delocalization, portraying arbitration as an
autonomous transnational legal order
governed by trade usages and institutional
rules (Nikbakht, 2014; Paulsson, 1981). Finally,
the privilege theory reframes state
involvement as the granting of privileges—
such as enforcement mechanisms or immunity
to arbitrators—without asserting full control, a
model adapted from corporate law’s historical
development (Yu & Sauzier, 2000).

A related dimension of this debate concerns
the legal characterization of the relationship
between parties, arbitrators, and arbitral

institutions. Three principal models exist: the
office (or status) theory, the contract theory,
and various hybrid formulations. The office
theory, supported in common law by figures
like Mustill and Boyd, holds that arbitrators
occupy a quasi-judicial office created by law,
with duties to act impartially stemming not
from contract but from the public interest in
fair adjudication (Lane, 1994; Lionnet, 1999;
Mustill & Boyd, 2001). Under this approach,
arbitrators enjoy immunity similar to judges in
certain jurisdictions, justified by the need to
protect adjudicative functions from undue
interference. Conversely, the contract theory,
as advanced by Lionnet and Smith, asserts that
the arbitrator—party relationship arises solely
from a distinct arbitrator’s contract, separate
from the arbitration agreement between the
disputing parties (Amir Mozzi, 2014; Gaillard,
1992; Lionnet, 1999; Smith, 1992). This view
allows the parties to define rights, duties, and
termination procedures contractually, subject
to mandatory provisions of the applicable law.
In between, hybrid or “contractual-office”
theories acknowledge both contractual origins
and statutory oversight, with the balance
shifting depending on the nature of the
appointment and the applicable arbitral rules.
These conceptualizations impact not only
liability and immunity questions but also the
scope of party control over the process, such as
the ability to revoke an arbitrator’s mandate.

To address challenges in arbitrator
appointment when one party refuses to
participate, scholars have explored derivative
theories such as agency, representation, and
partnership. The agency theory posits an
implied authority granted in the arbitration
agreement allowing the other party or an
appointing authority to act on behalf of the
defaulting party (Lew et al., 2003; Lionnet,
1999). The partnership theory reframes the
arbitration agreement as a form of joint
venture, in which initiating the arbitral
process is an act performed for the mutual
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benefit of both parties, binding them to the
resulting arbitrator’s contract (Lionnet, 1999;
Webster, 2003). While these constructs offer
functional solutions, critics such as Almasi
argue that the agency analogy is flawed
because arbitrators, unlike agents, are not
bound to follow the appointing party’s
instructions and must remain independent
(Almasi, 2019). Each model attempts to
reconcile the procedural necessity of
completing tribunal formation with the
doctrinal purity of the chosen theory of
arbitrator—party relations, but all operate
within the broader framework defined by
national arbitration statutes and international
conventions.

The comparative analysis of these theories
reveals that while state sovereignty remains a
pervasive backdrop—manifest in limits on
arbitrability, capacity to contract, and public
policy controls—the prevailing trend in both
legislation and practice leans toward
contractual and hybrid explanations. Pure
judicial ~ theories, which  subordinate
arbitration entirely to domestic judicial
systems, have lost traction, particularly in
international commercial contexts where the
seat’s law often plays a subsidiary role. The
growth of institutional arbitration and the
liberal stance of many states toward enforcing
foreign awards support independence-
oriented views, yet recourse to national courts
during the arbitral process, especially at the
seat, tempers claims of full delocalization
(Rubino-Sammartano, 1992). Privilege theory
offers a nuanced alternative by framing state
involvement as facilitative rather than
controlling, but its emphasis on sovereign
prerogative has been criticized for re-
centralizing authority. In parallel, the
dominance of the contractual explanation for
arbitrator—party relations reflects a broader
private law orientation in commercial
arbitration, with statutory rules functioning as
default or mandatory terms supplementing

the parties’ arrangements. This synthesis
acknowledges that while arbitration’s
legitimacy depends on legal systems for
enforcement, its procedural autonomy and
substantive flexibility are core to its distinct
identity in transnational dispute resolution.
In conclusion, the multiplicity of legal theories
concerning the nature of international
commercial arbitration and the source of
arbitrators’ authority underscores the
dynamic interplay between contract and
sovereignty in shaping arbitral practice. Each
theory offers valuable insights into specific
aspects of the arbitral process—territorial
theory highlighting the enduring relevance of
the seat, contractual theory emphasizing party
autonomy, hybrid theory reflecting the reality
of dual private—public character,
independence theory envisioning a self-
contained arbitral order, and privilege theory
recasting state involvement as supportive
rather than interventionist. Similarly, the
analysis of arbitrator—party relationships
through office, contract, agency, and
partnership models reveals diverse pathways
for conceptualizing obligations, liabilities, and
procedural control. Contemporary arbitration
practice suggests that no single theory wholly
captures the complexity of the field; instead, a
pragmatic combination of contractual
foundations with measured state support,
mediated through international instruments
and institutional rules, best accommodates the
demands of cross-border commerce while
safeguarding fairness and enforceability.
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