© 2024 the authors. This is an open access article under the terms of the Creative Commons Attribution-NonCommercial 4.0 International (CC BY-NC 4.0) License.

Submit Date: 5 February 2024
Revise Date: 10 March 2024
Accept Date: 22 March 2024
Publish Date: 13 April 2024

The Encyclopedia of Comparative Jurisprudence and Law

A Comparative Jurisprudential Analysis of the Concept of Conditional
Contracts in Islamic Sharia and Its Applications in Modern Law

Amirhossein Salimi*!
1. Department of Figh and Usul, Zanjan Branch, Islamic Azad University, Zanjan, Iran

* Corresponding Author’'s Email: Salimiamirh23@gmail.com

ABSTRACT
This article provides a comparative analysis of the concept of conditional contracts in Islamic
jurisprudence and modern law, examining the strengths and weaknesses of both legal systems.
Conditional contracts, as an important legal tool, enable the arrangement of obligations dependent on
specific conditions and have applications in various fields, including commercial transactions, family law,
and international contracts. In Islamic jurisprudence, these contracts are analyzed based on principles
such as justice, adherence to agreements, and the objectives of Sharia, whereas modern law
emphasizes practical criteria, transparency, and flexibility. Using an analytical and comparative approach,
this study examines the perspectives of various Islamic schools of thought and contemporary legal
systems, highlighting both differences and similarities. The findings suggest that, despite theoretical
discrepancies, significant commonalities exist. The research proposes strategies to enhance the
alignment between Islamic jurisprudence and modern law and offers recommendations to improve the
legal frameworks related to conditional contracts. The results indicate that combining the ethical and legal
principles of Islamic jurisprudence with the modern legal tools of contemporary systems can contribute
to more comprehensive and responsive legal frameworks.
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EXTENDED ABSTRACT
Conditional contracts have long been a topic of

debate and discussion within both Islamic
jurisprudence and modern legal systems.
These contracts, which depend on the
fulfillment of a specific condition for their
enforcement, are crucial in various legal fields
such as commercial transactions, family law,
and international agreements. This article
explores the concept of conditional contracts
through a comparative lens, focusing on
Islamic Sharia law and contemporary legal
theories. The paper critically analyzes the
principles underlying conditional contracts in
both legal traditions, identifies the key
differences, and explores possible methods for
harmonizing these systems to better address
the evolving needs of modern legal practice.
Through this comparative study, the research
aims to provide a deeper understanding of the
legal, ethical, and practical implications of
conditional contracts.
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The first area of focus in this study is the
Islamic jurisprudential interpretation of
conditional contracts. According to Islamic
law, conditional contracts, particularly
"contracts of suspension” (i.e., contracts that
are contingent upon a specific event), must be
in line with Sharia’s core principles, including
fairness, justice, and the fulfillment of
promises. These contracts are seen as
instruments that promote mutual respect
between the parties involved and protect the
rights of each. In Islamic law, the principle of
fairness is paramount, and the condition
attached to a contract must not violate the
ethical or social framework of Sharia (Abdul-
Rahman, 1998). Islamic jurisprudence places
particular emphasis on preventing
exploitation and ensuring that contracts do
not lead to unjust enrichment. For example, a
contract that suspends its effects based on an
event that is excessively uncertain or in
violation of Sharia principles would be deemed



invalid. This highlights the delicate balance in
Islamic law between allowing the flexibility of
conditionality and maintaining fairness and
justice in contractual relationships.

In contrast, modern legal systems, particularly
civil law systems such as those in Europe and
the United States, have a more pragmatic
approach to conditional contracts. These
systems often prioritize the clarity,
predictability, and enforceability of contracts.
The use of suspensive conditions is largely
governed by the principles of freedom of
contract, where the parties are allowed to
agree on the terms of their contract, including
any conditions, as long as they are not against
public policy or legality. The modern approach
focuses heavily on the idea that contractual
freedom, coupled with clear terms, can
provide the flexibility needed in an
increasingly complex and globalized economy.
The civil law tradition, particularly in
countries such as France and Germany,
emphasizes the need for clear and precise
contractual terms that can be enforced in a
court of law (Zimmermann, 1996). This differs
from Islamic law, where the legitimacy of a
conditional contract is often judged against
ethical considerations and religious principles,
which may or may not align with modern
commercial practice.

Another key point of analysis in this paper is
the differing views of various Islamic legal
schools regarding conditional contracts. The
Hanafi, Shafi'i, Maliki, and Hanbali schools,
while agreeing on some fundamental
principles, each bring unique perspectives to
the interpretation and enforcement of
conditional contracts. For instance, the Hanafi
school tends to be more lenient with regard to
the wvalidity of conditions in contracts,
accepting a broader range of conditions as long
as they do not violate the underlying objectives
of Islamic law (Al-Sarakhsi, 1993). In contrast,
the Shafi'i and Hanbali schools place stricter
limits on the kinds of conditions that can be

imposed, emphasizing that the condition must
be clear, reasonable, and attainable (Al-Shafi’i,
1997; Ibn Qudamah, 1999). The Maliki school,
known for its pragmatic approach, focuses on
ensuring that the condition does not harm the
parties involved or result in unfair
consequences. This diversity in interpretation
underscores the flexibility and adaptability of
Islamic jurisprudence to different contexts, yet
it also presents challenges in applying a
uniform standard across various legal systems.
Modern law, by contrast, tends to approach
conditional contracts from a more uniform
standpoint, particularly  within the
frameworks of civil law jurisdictions. The
major legal systems of the world, such as the
French Civil Code and the German Civil Code,
offer a more standard approach to the
conditions that can be placed on contracts.
Both these legal systems allow for a wide range
of conditions as long as they are clearly stated
and not in conflict with existing law or public
policy (Merryman, 1985). However, the
flexibility of modern legal systems is also
balanced with safeguards to prevent the
exploitation of parties through unclear or
unreasonable conditions. For example, in
cases where a condition is deemed too vague
or speculative, modern law may declare the
contract void or unenforceable. The
requirement for clarity and predictability
makes conditional contracts a useful tool in
commercial contracts and international
agreements, where certainty is paramount.

The challenges of reconciling the Islamic and
modern legal approaches to conditional
contracts lie in the inherent differences in the
legal traditions' underlying values. Islamic law
places a high value on ethical considerations
and the social good, which means that a
conditional contract that may be permissible
under modern commercial law could be
rejected in Islamic law if it violates religious
principles. For instance, a contract that
involves excessive uncertainty or one that
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could lead to exploitation may be acceptable
under modern law but would be considered
invalid under Sharia. Conversely, the rigidity
of certain Sharia interpretations may limit the
flexibility needed in commercial transactions,
especially in international trade, where the
need for adaptable legal frameworks is critical.
The challenge, therefore, is finding a way to
blend these two approaches without
compromising the ethical underpinnings of
either system.

The article concludes with recommendations
for improving the compatibility between
Islamic and modern legal systems in the area
of conditional contracts. It suggests that a
collaborative approach, utilizing the strengths
of both systems, could lead to the development
of a hybrid legal framework that incorporates
the ethical principles of Islamic law while
benefiting from the clarity and flexibility of
modern commercial law. For instance, the use
of arbitration or alternative dispute resolution
mechanisms that integrate both Sharia and
modern legal principles could help bridge the
gap between these systems. Furthermore,
adopting a more flexible approach within
Islamic law, particularly in commercial
contracts, could promote greater compatibility
with the needs of global trade. The research
also recommends the development of legal
education programs that teach both Islamic
and modern legal principles, ensuring that
legal professionals are better equipped to
handle cases involving conditional contracts in
multi-jurisdictional contexts. Finally, further
empirical research is needed to explore the
practical implications of conditional contracts
in different jurisdictions, particularly in mixed
legal systems like those found in Malaysia and
Indonesia.
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