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ABSTRACT

The derivation of secondary Islamic legal rulings (ahkam fur‘T) is among the responsibilities and duties of the jurist
(mujtahid), and one of the tools employed in this process is the application of figh principles. Among the practical
applications of figh in statutory law is the role and influence of figh-based rules in shaping legal provisions,
particularly in the domain of family law. Figh rules essentially reflect the underlying rationale and frameworks of
benefit (maslaha) and harm (mafsada) in human actions. Based on these, the jurist deduces legal norms in the
fields of worship (‘ibadat) and transactions (mu‘amalat). Marriage, as a legal institution, is intended to foster
affection and tranquility between spouses, and one of its significant outcomes is procreation and reproduction.
Children are divine blessings, adornments for their parents, and sources of pride. Islamic teachings and traditions
strongly emphasize the importance of having children. Undoubtedly, the right to have children is a natural
entitlement of both husband and wife, and neither party—except in cases of necessity—may deprive the other of
this divine gift without mutual consent. Nevertheless, one of the practically significant issues in family life is the
exercise of one spouse’s will to prevent conception and childbearing, which may even be expressed in the form of
a condition in the marriage contract, such as a clause stipulating permanent abstention from having children. This
article adopts a descriptive-analytical approach to examine the applicability of the 1a darar principle (the rule of no-
harm) in cases where the husband obstructs the wife’s right to bear children. The central thesis of this study is the
necessity of obtaining the wife’s consent in the face of the husband's unilateral will and the invalidity of any
permanent condition forbidding childbearing that lacks a valid excuse.
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EXTENDED ABSTRACT
The intersection of Islamic jurisprudence and

statutory family law has long been a subject of
complex legal and ethical debates, particularly
regarding reproductive rights within marriage.
Central to this discourse is the principle of "La
Darar"—the rule of no-harm—which serves as
a jurisprudential safeguard against legal and
social actions that may unjustly harm an
individual. This article explores the
applicability of this principle in cases where a
husband unilaterally prevents his wife from
bearing children, analyzing whether such
prevention can be legally and morally justified
in light of Islamic jurisprudence. The right to
childbearing, rooted in both natural human
instinct and theological tradition, is
considered a divine blessing and a critical
element of marital life. However, when this
right is obstructed—particularly by a unilateral
decision made by the husband—the question
arises as to whether such interference
constitutes a violation of the wife's rights
under the La Darar principle. Drawing upon
various Islamic legal sources, including the
Qur'an, the Sunnah, consensus (ijma‘), and
reason (‘aql), the study establishes that
childbearing holds a revered position in both
scripture and prophetic tradition. The
frequent references in the Qur'an to progeny as
a divine gift (e.g., Nahl 72, Furqan 74) and the
emphasis on children as sources of spiritual
fulfillment and social continuity support the

S Sl 5 bl OO 05 ¢l p Ll e
sy ol A8 b 4 e 1) S sl
obodlia (.S;- S8 a8 oY edels sl Ll
3o |y OISl ol 03 40 S o b Oblakews (1 1
53 S sl Sosl 35 53 Ser 1y a5l &S
L Ll e 05 200 glasl ol opl 5l pa5d &S 5550
2l 1B S b el b (Sl aarl e
Colam el 5,55, opl b by olsie

thesis that interfering with a spouse’s
reproductive right, absent valid justification,
can indeed be categorized as inflicting harm
(Naqibi, 2011).

An essential component of the discussion is
the analysis of the jurisprudential weight
carried by the principle of La Darar across
Islamic legal systems. Historically, this
principle has served to invalidate legal rulings
that lead to undue harm, a standard that has
analogs in many modern legal systems under
the doctrine of abuse of rights (Naqibi, 2010).
Within Islamic jurisprudence, this rule is
derived not only from the widely reported
hadith "la darar wa la dirar" but also supported
by Qur'anic injunctions and the rational
consensus among scholars. For example, the
story of Samura ibn Jundab’s repeated
invasion of his neighbor’s privacy—without
consent—culminated in a prophetic judgment
nullifying his action on the grounds of harm,
even though he technically owned the tree
causing the issue (Mohammadi, 2002). This
hadith serves as the bedrock for a wide range
of figh rulings where the prevention of harm
overrides otherwise valid legal claims.
Applying this framework to the issue of
childbearing, the article argues that a
husband’s deliberate = prevention of
pregnancy—particularly when implemented
through methods such as coitus interruptus
(‘azl) or permanent sterilization—constitutes a
form of harm when done without the wife’s
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consent. Thus, under the La Darar principle,
such actions are not merely discouraged but
can be deemed legally invalid or even sinful
depending on the context (Al-Hilli, 1995).

In exploring the intersection of La Darar and
family law, the study investigates the practical
applications of this rule in Iran’s civil code,
which is heavily influenced by Shi‘i
jurisprudence. For instance, Article 1115 of the
Iranian Civil Code explicitly empowers a wife
to demand separate housing if cohabitation
poses a risk of bodily, financial, or reputational
harm—clearly illustrating how La Darar
functions as a legal deterrent against spousal
abuse or negligence (Katouzian, 2007). This
legal stance implies that a wife's well-being
holds sufficient juridical weight to supersede
the husband's presumptive authority in
domestic matters. Extending this logic, the
article contends that a husband’s unjustified
obstruction of childbearing should likewise be
interpreted as an actionable harm, particularly
when it causes psychological distress,
undermines marital trust, or violates the wife’s
bodily autonomy. Furthermore,
jurisprudential analyses reveal that many
classical scholars permitted or even mandated
recourse to the La Darar rule in cases where
traditional norms failed to prevent injustice.
This is especially significant in marital
contexts where power imbalances and socio-
cultural expectations may obscure or suppress
the wife’s dissent regarding reproductive
choices (Naqibi, 2010; Safaei & Emami, 2001).
The article also scrutinizes the doctrinal
disagreements surrounding coitus interruptus
(‘azl) and the associated rights of the spouses.
Some jurists, such as Al-Hilli and Sheikh al-
Tusi, classified ‘azl without the wife’s consent
as makrih (discouraged) or even haram
(forbidden), particularly when it contradicted
the wife’s legitimate desire to conceive (Al-
Hilli, 1995; Al-Tusi, 1991). Although certain
Sunni and Shi‘i scholars permitted male-
initiated contraception, they often did so

conditionally, requiring either explicit consent
from the wife or a pre-established clause in the
marriage contract. Significantly, jurists like Al-
Hurr al-‘Amili argued that ‘azl could be
considered a covert form of harm if it
undermined the reproductive intentions of the
marriage, even if performed with mutual
agreement (Al-Hurr al-Amili, 1989). These
debates highlight an essential tension in
Islamic legal ethics: while husbands may be
granted certain physical prerogatives in
marital intimacy, these rights are constrained
by the overarching ethical and legal imperative
to avoid causing unjust harm. Thus, the article
posits that the invocation of La Darar is not
only legally appropriate but jurisprudentially
necessary when  assessing  unilateral
reproductive control in marriage.

Moreover, the study contextualizes the
reproductive rights of women within broader
theological and moral paradigms. Drawing on
Qur'anic verses that depict children as
adornments of life and indicators of divine
favor, the article underscores that motherhood
in Islam is not merely a biological role but a
spiritual and social vocation. From the
supplication of Prophet Zakariya for a
righteous heir to the metaphysical framing of
children as a “comfort to the eyes” (Qur’an
25:74), Islamic scripture projects childbearing
as an inherently valuable pursuit. Thus,
denying a wife the opportunity to bear children
without her informed consent contradicts both
the textual ethos and the natural fitra (innate
disposition) acknowledged by Islamic thought
(Tabatabaei, 1990). The article further
challenges the traditional asymmetry in
jurisprudential  discourse, which often
privileges the husband’s sexual and
reproductive rights over the wife’s desires. It
advocates for a paradigm shift that recognizes
the wife’s autonomy not only as a moral
imperative but also as a legal entitlement
grounded in divine law. This shift necessitates
viewing reproductive harm through the lens of



La Darar, thereby reframing the act of
preventing childbearing as a violation of
protected interests.

Finally, the article concludes by reaffirming
that the right to bear children is an integral
aspect of marital life that demands mutual
recognition and respect. When one party—
typically the husband—unilaterally obstructs
this process, it creates a tangible and
nontrivial form of harm, both emotionally and
legally. The jurisprudential and legislative
analyses presented demonstrate that Islamic
law possesses the conceptual tools to rectify
such imbalances through the application of the
La Darar principle. Notably, the article
proposes legal reforms that would formalize
this protection within civil statutes, ensuring
that no contractual clause or personal whim
can override the fundamental right of a
spouse—particularly the wife—to seek
procreation. By integrating classical figh with
contemporary legal practice, the study
contributes to a more equitable and humane
understanding of family law in Muslim
societies.

In conclusion, the findings of this article
emphasize the necessity of harmonizing legal
frameworks with the ethical mandates of
Islamic jurisprudence. The rule of La Darar
serves as a crucial instrument for protecting
individuals from unjust harm, especially in the
intimate domain of family life. Through a
rigorous analysis of jurisprudential texts, civil
law statutes, and theological interpretations,
the article establishes a compelling case for
recognizing the wife’s right to childbearing as
both legally binding and ethically inviolable. It
advocates for the institutionalization of these
protections in statutory law and encourages
greater scholarly engagement with the ethical
dimensions of reproductive justice in Islamic
contexts.
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