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ABSTRACT

To achieve the goals of the United Nations, the rule of law must be upheld. The International Court of Justice (ICJ),
in accordance with its Statute, plays a key role in establishing the rule of law and has developed this concept in its
practical jurisprudence. The Court’s practice has evolved from a formalistic interpretation of the rule of law toward
a substantive approach. In issuing judgments—which represent the most significant manifestation of the rule of
law—the Court contributes to the legitimacy of the rule of law by identifying legal norms and, at times, through
changing its precedent or applying broad interpretations. The central question of this study is how the ICJ’s
substantive approach can contribute to the development and legitimacy of the rule of law. By examining both
contentious and advisory opinions of the Court, this research seeks to provide a clear answer to this fundamental
question. The rule of law, as a mechanism to constrain arbitrary power by states, plays a crucial role in legal
legitimacy. Through its decisions, the Court not only resolves disputes but also reinforces the rule of law by broadly
interpreting and applying legal principles such as the right to self-determination, the right to life, the prohibition of
indiscriminate attacks, the principle of distinction, and the prohibition of torture. These are considered substantive
elements of the rule of law. In doing so, the Court significantly contributes to the establishment and legitimacy of
the rule of law and advances the development of international law.
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EXTENDED ABSTRACT
The International Court of Justice (ICJ), as the

principal judicial organ of the United Nations,
has progressively shifted its interpretive
approach from a formalistic to a more
substantive understanding of the rule of law.
This evolution is not merely an academic
concern but bears substantial implications for
the development of international legal norms
and the legitimacy of legal governance on a
global scale. The Court initially maintained a
clear boundary Dbetween its judicial
responsibilities and legislative functions,
emphasizing in multiple cases—such as the
advisory opinion on the legality of nuclear
weapons—that it is not a legislator but an
interpreter of existing law (Hemmati Khah et
al., 2024). However, its jurisprudence has
moved beyond a narrow positivist lens and has
begun to incorporate broader normative
considerations, embracing fundamental
principles such as justice, human rights, and
legal legitimacy. This transformation is
evident in its expanded use of treaty
interpretation tools and its willingness to
deviate from precedent when necessary to
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uphold universal values. By transitioning from
a rule-by-law mentality to a more value-based
conception of legal authority, the ICJ has
become instrumental in reinforcing a
substantive model of the rule of law, one that
prioritizes human dignity and equity over
mere procedural adherence (Rouhi, 2014).

At the heart of this transformation lies the
conceptual distinction between formal and
substantive rule of law. The formal conception
emphasizes legal validity through adherence
to legislated norms and established
procedures, regardless of their moral or ethical
content (Markaz Malimiri, 2006). Conversely,
the substantive rule of law entails a
commitment to justice, fairness, and human
rights, requiring laws to align with universal
ethical standards (Rouhi et al., 2016). This
duality reflects two broader traditions in legal
theory: legal positivism and natural law
theory. Whereas positivists define law by its
source and form, natural law theorists assert
that law must be morally just to be legitimate
(Rasekh, 2006). In practice, the ICJ has come
to embrace the latter, especially in cases where
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fundamental human rights are at stake. By
integrating  ethical and humanitarian
considerations into its rulings, such as the
prohibition of indiscriminate attacks and the
right to self-determination, the ICJ has
elevated its interpretive mandate to one that
advances both the rule and spirit of law. The
Court's recognition of rights like equality and
freedom as core elements of lawful governance
underscores its adoption of a substantive
approach to judicial review.

The ICJ’s handling of the advisory opinion on
the legality of the construction of a wall in the
Occupied Palestinian Territories offers a vivid
example of this substantive shift. In its ruling,
the Court emphasized the Palestinian people’s
right to self-determination, deeming the wall’s
construction a violation of this principle under
customary international law (ICJ Reports,
2004). By asserting that the right to self-
determination is erga omnes—applicable
universally and binding on all states—the
Court not only reaffirmed the principle’s legal
force but also expanded its normative scope. It
declared that the construction altered the
demographic composition of the Occupied
Territories, infringed upon Palestinian
sovereignty, and contravened Israel’s
international obligations as an occupying
power. Importantly, the Court used Article 31
of the 1969 Vienna Convention on the Law of
Treaties to interpret relevant norms in a
holistic and purposive manner, thereby
reinforcing the legitimacy of substantive
considerations in judicial interpretation.
Furthermore, the Court urged third-party
states and entities to abstain from recognizing
the legality of the wall or assisting in its
continuation, embedding the principle of
collective responsibility into its reasoning.
Such rulings reflect the ICJ’s capacity to blend
legal precision with moral authority,
enhancing its role as both arbiter and guardian
of fundamental norms.

Another illustrative case involves the Court’s
advisory opinion on the legality of nuclear
weapons. While the ICJ refrained from
decisively declaring such weapons unlawful
under all circumstances, it emphasized that
the use of nuclear arms must conform to the
principles of international humanitarian law,
including the right to life and the prohibition
of indiscriminate violence (ICJ Reports, 2004).
The Court recognized that weapons incapable
of distinguishing between military targets and
civilians violate the principle of distinction, a
norm rooted in customary law. It further
acknowledged that nuclear weapons could
inflict unnecessary suffering and long-term
harm, especially to future generations—an
acknowledgment  aligning  with  both
humanitarian and environmental legal
principles (Weissbrodt & Andrus, 1988).
Although the opinion was cautious and
arguably ambiguous, it marked a pivotal
moment in recognizing the moral and ethical
dimensions of international law. The Court
effectively bridged formal legal criteria with
evolving social consciousness about the
sanctity of life and environmental protection.
Its emphasis on “good faith” in nuclear
disarmament negotiations also added a
normative layer to treaty obligations,
suggesting that legal commitments must be
pursued not only through procedural
adherence but also through earnest, value-
driven efforts (Mayr & Singer, 2016).

Further, the ICJ has taken notable steps in
enhancing the status of international norms
through dynamic interpretations of treaty law,
as seen in its opinion on reservations to the
Genocide Convention. Here, the Court
asserted that certain core principles of
international law, such as the prohibition of
genocide, possess a universal and non-
derogable character (ICJ, 1951). It reasoned
that state reservations incompatible with the
object and purpose of the treaty were invalid,
affirming that the goals of eradicating



genocide transcend state sovereignty and
individual interest. This decision exemplifies
the Court’s role in articulating a hierarchy of
norms, with jus cogens obligations situated at
the apex. By rejecting reservations that
undermine such norms, the Court bolstered
the coherence and enforceability of human
rights standards across jurisdictions. Its
approach in this case was not merely to apply
existing rules but to clarify, reinforce, and
elevate them in accordance with the evolving
moral conscience of the international
community. This interpretive latitude is a
cornerstone of the Court’s substantive
jurisprudence and has become an essential
mechanism for legitimizing the international
legal order in the face of normative challenges.
The ICJ’s contribution to the development of
international law also extends to the
institutional architecture of  global
governance. In its advisory opinion on the
reparation for injuries suffered in the service
of the United Nations, the Court affirmed that
the UN possesses international legal
personality, empowering it to bring claims
against member states for damages to its
agents (ICJ, 1949). This decision, based on a
broad interpretation of the UN Charter, filled
a critical legal gap regarding the rights and
responsibilities of international organizations.
It demonstrated how substantive reasoning
can address ambiguities in treaty texts and
strengthen the operational capacity of global
institutions. The Court concluded that such
personality was essential for the UN to fulfill
its mission and obligations. By doing so, it
contributed to the normative foundation of
international institutional law and reaffirmed
the importance of legal personality as a
prerequisite for legitimacy and accountability
in global governance. These judicial
innovations reflect the ICJ’s responsiveness to
contemporary challenges and its role in
shaping international legal structures capable

of addressing the complexities of a globalized
world (Casals, 2022).

In conclusion, the International Court of
Justice has moved significantly toward a
substantive model of the rule of law that
prioritizes justice, human dignity, and ethical
governance. While formally constrained by its
mandate to apply existing law, the Court has
consistently leveraged interpretive tools to
broaden the normative scope of its judgments,
thus enhancing the legitimacy and
effectiveness of international law. By
reinforcing foundational principles such as the
right to self-determination, the prohibition of
torture, and the right to life, and by
interpreting these principles in a purposive
and expansive manner, the ICJ has asserted its
position not merely as a passive adjudicator
but as a dynamic participant in the evolution
of international legal norms. Its substantive
approach not only bridges the gap between law
and morality but also strengthens global
commitment to legal governance that is both
just and inclusive. In doing so, the Court sets a
precedent for judicial institutions worldwide
to pursue legal interpretations that uphold
human rights, safeguard global peace, and
promote legitimate authority rooted in shared
moral principles.
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