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ABSTRACT

Security is one of the most fundamental values and concerns for all countries and legal systems. The undeniable
importance of security for contemporary human societies has led all legal frameworks to criminalize behaviors that,
in any way, compromise the sustainable security of society and expose it to threat and danger. Such behaviors are
often met with punishments that are relatively more severe and stringent than those applied to other offenses.
National security and sovereignty have always been paramount values for nations. Despite modern efforts to
establish a form of supranational federalism, governments today consider the protection of internal and external
security among their most critical responsibilities and obligations. A portion of this protective role is delegated to the
criminal justice system, which fulfills this mandate through the criminalization of military offenses against national
security. Given the value historically placed on sovereignty and security by various nations and in light of the rulers’
consistent efforts to maintain their power and authority—and the dangers that military crimes against security may
pose to their sovereignty and independence—strict regulations concerning military offenses against security have
long existed in nearly all nations. Some scholars even argue that such regulations precede those related to other
crimes and general criminal law in terms of historical development. Accordingly, any action that in some way targets
the foundations and structure of state sovereignty and tarnishes security, sovereignty, and public order has been
considered a crime against sovereignty and security and has typically been met with harsh punishments. In both
Iran and Iraq, the criminal procedure governing military crimes against security is rigorous, characterized by the
application of strict sanctions and, in many cases, the exclusion of lenient, mitigating, or discretionary legal
mechanisms and institutions.
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EXTENDED ABSTRACT

In the contemporary legal landscape, the
imperative of national security has profoundly
shaped the structure and function of military
judicial systems, particularly in jurisdictions
experiencing prolonged geopolitical
instability. Both Iran and Iraq exemplify legal
systems wherein military courts possess
specialized authority over crimes committed
by armed forces personnel, particularly those
that threaten national security. These legal
structures derive legitimacy not merely from
procedural necessity but from constitutional
mandates designed to safeguard state
sovereignty. In Iran, Article 172 of the
Constitution delineates the formation of
military courts for adjudicating crimes linked
to military duties, whereas in Iraq, the
foundation is rooted in the Military Criminal
Procedure Law of 1958 and subsequent
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reforms under the 2005 Constitution. This
bifurcation of jurisdiction between civil and
military courts is not merely functional but
symbolic, reflecting a philosophical and legal
recognition of the distinctiveness of crimes
committed within a military context. Such
differentiation ensures that offenses against
national security, often perceived as more
grievous due to their potential systemic
ramifications, are met with a heightened
degree of legal scrutiny and procedural
specificity (Al-Janabi, 2019).

The distinction between general and military
jurisdiction lies at the heart of this legal
architecture. In both countries, a foundational
legal principle is that jurisdiction must align
with the nature of the crime and the status of
the accused. Iran’s procedural codes explicitly
differentiate between general offenses and
those intrinsically linked to military duties,
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entrusting the latter to the jurisdiction of
military courts (Nourbaha, 2015). Iraq,
influenced by historical experiences with
military authoritarianism, particularly under
Saddam Hussein, has taken steps to limit the
jurisdictional reach of military courts,
confining them primarily to offenses occurring
during official military duties (Al-Janabi,
2020). This  legal constraint was
institutionalized in the 2005 Constitution,
reflecting a broader democratizing impulse to
restrict exceptional jurisdictions. However,
both systems retain the ability to swiftly
adjudicate sensitive security-related offenses
through military channels, emphasizing
confidentiality, command hierarchy, and
operational integrity. In doing so, they strike a
delicate balance between preserving state
security and maintaining the rule of law within
the broader judicial framework.

A critical legal feature that further elucidates
the role of military courts is the structure of
their procedural safeguards—or in some
instances, the selective limitation thereof.
While Iran offers multiple layers of appeal,
including access to the Supreme Court, Iraq’s
military judiciary, though hierarchically
structured, places a premium on expedited
decision-making, often in response to
immediate security exigencies (Al-Mawlawi,
2020). Moreover, both systems exhibit a
reluctance to extend leniency mechanisms—
such as sentence suspension or mitigation—to
defendants in national security cases. Iraqi
law, for instance, expressly prohibits such
leniency for offenses involving espionage or
collaboration with enemy states, underscoring
the zero-tolerance stance adopted toward
breaches of national loyalty (Human Rights
Watch, 2022). Iran’s legal framework similarly
treats attempted or incomplete offenses, such
as the gathering of classified materials for
potential transmission, as punishable acts,
further illustrating the state’s preventative
ethos in handling military crimes. These

approaches reinforce the notion that military
justice operates within a distinct legal and
moral universe, wherein the preservation of
collective security can, at times, supersede
individual procedural rights.

From a comparative jurisprudence standpoint,
the principle of general court jurisdiction
remains a cornerstone of democratic legal
systems and functions as a check against
judicial exceptionalism. The Iranian legal
system, through Article 34 of its Constitution
and complementary statutory provisions,
enshrines the general courts as the primary
venues for dispute resolution, relegating
specialized courts to exception status
(Shambayati, 2018). This normative
framework fosters legal uniformity, facilitates
public access to justice, and ensures
transparency and accountability. The
expansion of special courts, including military
tribunals, has been criticized for undermining
these values by creating parallel judicial
hierarchies that may operate with different
standards and reduced oversight (Boroujerdi &
Tehrani, 2021). Indeed, scholars argue that the
proliferation of such courts risks fragmenting
the legal system, weakening the predictability
of legal outcomes, and impairing judicial
independence. Iraq’s legal reforms post-2003
appear to acknowledge these risks, and
although military courts retain a functional
necessity, their jurisdictional scope has been
curtailed to mitigate their potential misuse as
instruments of political repression (Dehghan,
2020).

Despite these concerns, military courts remain
an integral part of both Iranian and Iraqi legal
systems due to their perceived utility in
ensuring internal military discipline and
national security. Their structural existence is
justified by the unique exigencies of military
service, such as the need for rapid
adjudication, confidentiality in sensitive
matters, and an appreciation of hierarchical
command structures. Nevertheless, their



operational legitimacy hinges on their
compliance with broader principles of due
process and fairness. In both countries, the
effectiveness of these courts is contingent on
the balance they strike between military
necessity and individual rights. The Iranian
system, with its more structured appellate
process and legal recognition of defense rights,
appears to offer a more rights-conscious
framework, while the Iraqi model, shaped by
decades of conflict and institutional reform,
prioritizes procedural efficiency and state
security. However, both systems have been
subject to criticism from international human
rights organizations, which argue that the
concentration of judicial power within the
military apparatus risks facilitating abuses
unless counterbalanced by independent
oversight (Amnesty International, 2022).

In conclusion, the structure and jurisdiction of
military courts in Iran and Iraq reflect their
respective legal traditions, historical legacies,
and security priorities. Both countries have
recognized the necessity of distinguishing
military offenses—especially those
endangering national security—from civilian
criminal conduct. This recognition has led to
the establishment of specialized judicial
bodies equipped to handle such cases with
requisite expertise and discretion. Yet, this
specialization has also elicited ongoing debate
concerning its implications for judicial
fairness, legal transparency, and the
universality of procedural protections. While
Iran emphasizes hierarchical judicial review
and preserves some constitutional safeguards
within its military justice system, Iraq’s post-
authoritarian legal reforms have aimed to
constrain the reach of military tribunals,
though often at the expense of procedural
depth. Ultimately, the challenge for both
systems lies in reconciling the imperatives of
national defense with the foundational
principles of justice, equity, and human rights
that define the legitimacy of any legal order.
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