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ABSTRACT

Qisas (retributive justice) is considered one of the central institutions of Islamic criminal law and the criminal policy
of Iran. It is grounded in the philosophy of deterrence, realization of justice, and the preservation of societal life.
However, the practical implementation of this punishment faces serious challenges and harms that compromise its
overall effectiveness. Accordingly, the objective of this study is to examine the pathological aspects of gisas
enforcement within the framework of Iran’s judicial criminal policy and to analyze the legislative and judicial
obstacles it faces in order to propose strategies for resolving the current situation. This research adopts a
descriptive-analytical method and utilizes a library-based approach for data collection. The findings indicate that
Iran’s criminal policy toward gisas suffers from deficiencies at both the legislative and judicial levels. In the legislative
domain, issues such as the lack of a coherent system for codification and the ambiguity of certain legal provisions
pose significant challenges. In the judicial realm, harms such as protracted proceedings, inconsistencies in the
execution of sentences, and conflicts with human rights norms hinder the effectiveness of this penal institution.
Given the identified deficiencies, the study concludes that enhancing the effectiveness of criminal policy regarding
gisas requires a comprehensive approach. It is recommended that, while maintaining the jurisprudential
foundations, reforms should be implemented through legislative amendments, provision of specialized training for
judges, promotion of a culture of forgiveness, and utilization of restorative justice capacities. The novelty of this
study lies in its presentation of an integrated pathological framework that simultaneously analyzes the challenges
of gisas enforcement at both legislative and judicial levels.
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EXTENDED ABSTRACT
Qisas, as a foundational principle in Islamic

criminal jurisprudence, has long held a central
place in the criminal justice system of the
Islamic Republic of Iran. It is rooted in
theological and philosophical concepts of
deterrence, retributive justice, and the
preservation of societal order. Historically
conceptualized as a divine mandate, gisas
seeks not only to prevent crime through fear of
equal retribution but also to uphold the
balance between individual rights and
collective security. The Qur’anic expression
“In qisas there is life for you” reflects this dual
purpose, urging society to maintain justice
while deterring further acts of violence.
Nevertheless, the contemporary application of
gisas in Iran's judicial context reveals a
significant disconnect between its idealized
objectives and the practical outcomes it yields.
Numerous legal scholars and jurisprudential
experts have voiced concern over the growing
incongruity between classical formulations
and current socio-legal conditions (Najafi
Abrandabadi, 1996). This study sets out to
address this discrepancy by offering a critical,
pathology-oriented analysis of gisas within the
structure of Iran’s criminal policy. Drawing on
both theoretical and empirical evidence, the
authors aim to pinpoint legislative and judicial
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shortcomings and propose systematic
remedies that remain faithful to Islamic legal
tradition while also responsive to evolving
human rights norms.

A substantial body of scholarly work highlights
the need for reform in the legislative
underpinnings of gisas. Legal ambiguities, the
rigidity of certain provisions, and the lack of a
coherent codification mechanism continue to
hinder the effective implementation of this
penal institution. For instance, outdated
statutes such as Article 401 of the Islamic
Penal Code are still based on medieval
presumptions about the dangers of medical
procedures, disregarding contemporary
advancements in surgical techniques that
render the risks minimal (Safaei & Bakhoda,
2019). Furthermore, the overlapping,
contradictory nature of criminal laws—
particularly the inconsistent references
between the qisas and ta’zir sections of the
penal code—has resulted in significant legal
confusion. Judges are often left without clear
guidance, leading to conflicting
interpretations and disparate rulings across
identical cases (Sarikhani &  Mirzaei
Moghadam, 2015). Another glaring deficiency
lies in the absence of a systematic legislative
revision process. The law-making bodies have
yet to institutionalize a framework that



periodically reviews, updates, and harmonizes
criminal legislation based on empirical data
and legal scholarship. Without such a
mechanism, Iran’s legislative criminal policy
remains fragmented, static, and ultimately,
ineffective in adapting to new challenges or
integrating the realities of modern criminal
procedure.

On the judicial front, Iran’s criminal justice
apparatus faces equally serious obstacles.
Among the most prominent is the endemic
issue of delayed trials and the prolonged
execution of gisas sentences. Delays spanning
several years between the commission of a
crime and the enforcement of a sentence
diminish the retributive and deterrent value of
gisas. According to deterrence theory, the
efficacy of punishment hinges not only on its
severity but also on its swiftness and certainty
(Khosrowshahi, 2001; Mirhosseini, 2008). Long
delays not only erode the psychological
association between crime and punishment
but also place an undue emotional and
financial burden on both victims' families and
the penal system. In addition, inconsistency in
judicial practices—especially regarding efforts
to secure victim forgiveness and decisions
about discretionary punishment (ta’zir)
following such forgiveness—raises concerns
about equality before the law. Some judges
pursue reconciliation actively, while others
delegate this responsibility to external actors,
creating uneven experiences for defendants
and victims alike. This absence of unified
judicial protocols leads to “sentencing lottery,”
where outcomes depend more on jurisdiction
and individual discretion than on a
standardized rule of law (Mirhosseini, 2008).
Thus, despite its emphasis on moral and
procedural clarity, gisas in practice is often
subjected to unpredictable  judicial
interpretations, undermining its perceived
legitimacy and diminishing public confidence
in the justice system.

A further complication arises from the
fundamental tension between qisas and
evolving international human rights norms.
The global legal landscape, especially
following the adoption of instruments such as
the International Covenant on Civil and
Political Rights (ICCPR), has increasingly
leaned toward the abolition of capital
punishment and corporal penalties, deeming
them cruel, inhuman, or degrading. This trend
presents a dilemma for the Iranian judiciary,
which must navigate its adherence to Islamic
jurisprudence while managing international
scrutiny and reputational risks. Domestically,
too, the influence of human rights discourse is
becoming more apparent. Legal professionals,
civil society advocates, and segments of the
judiciary are increasingly receptive to
alternatives that emphasize forgiveness and
reconciliation over retribution. The growing
popularity of restorative justice campaigns
and grassroots efforts to obtain victim consent
for pardon further illustrate this paradigm
shift. Yet, without a strategic national policy to
bridge the gap between traditional
jurisprudence and international expectations,
the Iranian criminal justice system remains
exposed to criticism and vulnerable to
incoherence in enforcement strategies.
Scholars argue that a reconciliatory and
interpretive framework rooted in the ethical
and restorative elements of Islamic law could
offer a middle path—preserving the
theological integrity of qisas while embracing
global human rights values (Mohammadi
Jourkouyeh, 2015; Safaei & Bakhoda, 2019).

In response to these multifaceted challenges,
the study proposes a series of targeted reforms
at both the legislative and judicial levels. First,
the authors advocate for a dynamic
jurisprudential approach that leverages the
flexibility of ijtihad (independent legal
reasoning) to revise outdated provisions and
clarify ambiguous laws. A systematic
legislative overhaul—anchored in
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interdisciplinary expertise from jurists,
criminologists, medical professionals, and
social scientists—is also deemed crucial. This
includes establishing a permanent
commission for the consolidation and
codification of criminal laws, tasked with
eliminating contradictions and ensuring
compatibility between different parts of the
legal code. Second, the judiciary must develop
standardized protocols and comprehensive
training modules for judges, ensuring
uniformity in sentencing, victim engagement,
and  decision-making. Protocols  for
reconciliation should be institutionalized, with
specific timelines and defined roles for
stakeholders, to prevent unnecessary delays
and guarantee procedural fairness. Moreover,
the authors recommend creating restorative
justice centers attached to criminal courts,
staffed by mediators trained in psychology,
legal negotiation, and social work, to support
the reconciliation process and offer trauma-
informed care for victims. These institutional
changes are aimed not only at increasing
procedural efficiency but also at reinforcing
the moral legitimacy and societal acceptance
of gisas as a penal measure.

Finally, the study underscores the critical
importance of integrating a strategic,
culturally resonant discourse on forgiveness
and compassion within the broader
framework of criminal justice reform. Islamic
legal philosophy, unlike many Western penal
models, already contains robust internal
mechanisms for mercy, such as diyah (blood
money), sulh (settlement), and pardon. These
elements, when promoted through media,
education, and public policy, can help reorient
societal perceptions of justice away from
vengeance and toward moral restoration. The
authors suggest that the state should take a
more proactive role in facilitating
compensation schemes for victims who choose
forgiveness but face financial constraints.
Establishing a publicly funded compensation

fund could reduce the financial barriers to
reconciliation and alleviate the socioeconomic
distress often faced by victimized families.
Such initiatives would enable a more
meaningful implementation of restorative
justice principles while preserving the
foundational aims of deterrence and justice in
Islamic criminal law. Through a combination
of legal reform, institutional capacity building,
and cultural re-narration, the authors envision
a reformed qisas system that is not only
jurisprudentially sound but also morally
resonant and socially effective.

In conclusion, this study presents a
comprehensive and critical examination of
gisas within the context of Iran’s judicial
criminal policy. It reveals that the current
inefficacies stem not from the essence of gisas
itself, but from the misalignment between
legal ideals and procedural execution. By
addressing legislative stagnation, judicial
inconsistency, and the challenges posed by
human rights discourse, the authors offer a
strategic framework for reform that seeks to
revitalize the moral and practical foundations
of gisas. Their integrated approach balances
the demands of tradition and modernity,
punishment and mercy, and law and society—
proposing a viable pathway for reconciling
divine justice with contemporary
jurisprudential realities.
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