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ABSTRACT

In Sunni schools of jurisprudence, the wife’'s ownership of the mahr (dower) is considered a financial consequence
of the marriage contract. Based on this, specific rights and duties are defined for both spouses to ensure the solidity
of the marital bond. One of the most important of these rights is the wife’s right of retention (haqq al-habs).
Accordingly, the present study aims to examine and analyze this right in Sunni jurisprudence to determine whether
it is accepted or rejected by the various Sunni schools. This research adopts a descriptive—analytical method. The
wife’s right of retention has been examined through a library—documentary approach, using note-taking techniques
as the primary data collection tool. The findings of this investigation demonstrate that the wife’s right of retention
has been affirmed and explicitly acknowledged by the majority of Sunni jurists. However, specific conditions are
stipulated for the validity of this right, including the specification of the mahr, its non-payment, the immediate nature
of the mahr, and the wife’s non-submission (non-cohabitation or refusal of conjugal duties). According to Sunni
jurists, the factors that nullify this right include the full delivery of the mahr, the wife’s submission (tamkin), or the
payment of the first installment of the dower.
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EXTENDED ABSTRACT
The institution of marriage in Islamic law is

structured upon mutual rights and
responsibilities, one of which is the wife's
financial entitlement to her dower (mahr).
Within this framework, the concept of haqq al-
habs (right of retention) plays a pivotal role in
balancing power dynamics between spouses
and protecting the wife’s financial rights.
Sunni jurisprudence, comprising the four
major legal schools—Hanafi, Maliki, Shafi1,
and Hanbali—recognizes this right to varying
degrees and under different conditions. The
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current study offers a comparative
jurisprudential analysis of how each Sunni
school perceives the wife’s right of retention,
under what circumstances it is activated, and
what implications it carries for the marital
relationship. Rooted in a descriptive—
analytical methodology, the research evaluates
classical and contemporary figh sources and
explores the intersection of dower payment,
cohabitation, and mutual obligations within
marriage. The study finds general consensus
among Sunni jurists on the legitimacy of this
right, although nuances exist regarding its
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conditions, duration, and effects on related
obligations such as maintenance (nafagah)
and annulment (fasakh). For instance, jurists
typically require that the mahr be specified
(mu‘ayyan), immediate (hal), and unpaid for
the right to be valid, and that the wife has not
yet submitted to conjugal relations.

The Maliki school places particular emphasis
on the nature of the mahr—whether it is
specific or generic. If the dower is generic and
unpaid, the wife may legitimately refuse to
consummate the marriage until she receives
her due. The Malikis consider premarital
submission as makrih (discouraged) if the
wife has not received even a minimal portion
of her mahr. However, if the mahr is specified
and the wife accepts delayed payment, she
effectively waives her right of retention. In
circumstances where the husband claims
insolvency, a Maliki judge may grant him time
to fulfill his financial obligation, but persistent
default without consummation may lead to
judicial annulment (Al-Jaziri, 2003; Mortazi,
2018; Qarafi, 1994). The legal framework
distinguishes between temporary incapacity
and willful negligence in payment, and
consistently prioritizes the financial security of
the wife before enforcing conjugal duties.
Hence, within the Maliki tradition, the wife's
right of retention acts both as a protective
mechanism and a procedural prerequisite to
marital consummation, with exceptions in
cases involving the wife's prior knowledge of
the husband's insolvency.

In the Hanbali and Shafi‘1 schools, the wife’s
right of retention is explicitly affirmed as long
as certain conditions are met—particularly the
immediacy and non-payment of the mahr.
These schools emphasize that unless the wife
has voluntarily submitted (tamkin) or sexual
relations have taken place, she retains the
right to withhold herself from the husband.
The Hanbali position allows the wife to deny all
forms of submission until full payment is
received, and if both parties dispute the

sequence of obligations (payment vs.
cohabitation), an impartial third party may be
appointed to hold the mahr in trust until
resolution (Ba’li; Ibn Qudamah, 1984; Rahibani,
1994). Both schools, however, agree that once
conjugal relations are established voluntarily,
the right of retention lapses. In cases of
insolvency, these schools permit judicial
annulment under conditions such as non-
consummation and the wife's lack of
awareness of the husband's financial status at
the time of the contract. The Shafi‘is further
add that any coercion invalidates the lapse of
the right. Hence, the Hanbali and Shafi‘
schools support a robust framework for the
enforcement of the wife’s financial rights, with
built-in checks against both male coercion and
female opportunism.

The Hanafi perspective on haqq al-habs is
equally supportive but defined with even
greater granularity. The right is considered
valid when the mahr is specified and due for
immediate payment. If the husband refuses to
pay, the wife may withhold herself from sexual
relations and also retain her right to
maintenance. The Hanafis, however, assert
that this right is tied strictly to the wife’s non-
submission; if she consents to cohabitation or
the marriage is consummated, her right of
retention ends. Interestingly, some Hanafi
scholars argue that even after voluntary
submission, the right may not entirely lapse,
especially when the mahr is partially unpaid
(Al-Jaziri, 2003; Ibn Abidin, 1991). The
jurisprudence reflects concern for fairness in
the marital exchange—once conjugal rights are
exercised by the husband, the financial
commitment must be fulfilled in its entirety. In
case of deferred mahr, the right is generally
not recognized unless specific contractual
terms suggest otherwise. Moreover, the
Hanafis maintain that insolvency (‘usr) does
not negate the wife’s right of retention, but
they are more reserved about granting judicial
annulments for non-payment, instead



preserving the marriage while suspending
certain conjugal rights (Kasani, 1986; Sarakhsi,
1985).

There exists a robust jurisprudential debate
across the Sunni spectrum on whether the wife
retains her right of maintenance (nafaqah)
while exercising haqq al-habs. Some jurists
argue that since the wife is refraining from her
marital duties based on a legitimate legal
entitlement, her right to maintenance remains
intact. Others believe that any form of non-
submission, regardless of justification, negates
the husband’s obligation to provide for her
financially (Razavi, 2017). The issue becomes
more complicated when the mahr is divided
into immediate and deferred portions. The
prevailing opinion among Shafiis and
Hanbalis is that the wife retains her right of
retention for the unpaid immediate portion,
but must submit regarding the deferred
portion. The Hanafis, however, are more
stringent, denying the right of retention
altogether in such mixed arrangements. The
tension between conjugal rights and financial
obligations is thus sharply drawn, with
different schools weighing the moral,
contractual, and legal dimensions differently.

From a doctrinal perspective, many jurists
support their positions with textual evidence
and analogies from other contractual domains.
However, the study finds that some prominent
jurists, like Ibn Qudamah and Al-Sharbini,
invoke hadiths and customary practices that
may not directly support the legal claims
regarding haqq al-habs. For instance, reports
involving the Prophet Muhammad’s directives
on paying something—anything—to the bride
before consummation are interpreted by some
as legal mandates, whereas others view them
as recommendations (Al-Sharbini, 1995; Ibn
Qudamah, 1984). These discrepancies
underscore the interpretive fluidity within
Islamic jurisprudence, where analogical
reasoning (qiyas), customary practice (‘urf),
and public interest (maslahah) play vital roles.

Furthermore, the notion that mahr serves as
compensation for multiple acts of submission
over time, rather than a one-time payment for
a single act, reinforces the idea that the right of
retention persists until the mahr is fully paid
and marriage obligations are equitably
fulfilled (Shahid Thani, 1992).

In conclusion, the wife’s right of retention
(haqq al-habs) serves as a foundational
protective mechanism in Sunni jurisprudence,
safeguarding the financial and personal
integrity of women within the marital contract.
Despite variations in conditions, scope, and
consequences, all four Sunni schools affirm
the legitimacy of this right under defined
circumstances. While the Maliki, Shafi‘i, and
Hanbali schools tend to offer avenues for
judicial annulment in cases of persistent non-
payment coupled with non-consummation,
the Hanafi school resists such dissolution but
strengthens the wife's rights within marriage.

This divergence reflects broader
jurisprudential philosophies—some leaning
toward contractual enforcement, others

emphasizing personal autonomy and justice.
Ultimately, the right of retention exemplifies
how Islamic legal traditions integrate
financial, social, and ethical considerations in
regulating familial relations, ensuring that
marriage is not only a spiritual but also a just
and reciprocal institution.
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