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ABSTRACT

The main research question is: What role does the Prosecutor of the International Criminal Court play in adjudicating
war crimes committed during non-international armed conflicts? It appears that the Prosecutor of the ICC, in
handling referred cases, is obligated to pursue a focused strategy based on customary norms recognized in
international law. Among the objectives of this study is the examination of the scope of authority granted to the ICC
Prosecutor in actions aimed at reconciliation and repressive measures during non-international armed conflicts.
Fair trial, as a general concept, influences the structure of criminal justice from the beginning through to the acquittal
of the defendant or the release of the offender. Therefore, it is difficult to interpret it as a "right" in the traditional and
broad sense. Rather, this concept is a principle that must serve as a guiding framework throughout all judicial
stages. The process of sentencing and determining international punishments, from the Treaty of Versailles to the
activities of the International Criminal Court, although gradually evolving, has not undergone fundamental changes
or extensive fluctuations like the penalties in domestic legal systems. Within this context, the International Criminal
Court (ICC) plays a pivotal role, and by addressing legal loopholes, it can take more effective steps toward
humanizing its legal provisions. Research shows that the ICC, as one of the most significant achievements of the
international community in the field of criminal law, must be capable of establishing a powerful, fair, and equitable
system for determining penalties. Such a system not only compensates for the shortcomings of domestic courts in
adjudicating international criminal cases but also, by amplifying its strengths over its weaknesses, will function in
alignment with rational and reasonable principles. To better understand the role of the prosecutorial institution within
the judicial systems of international criminal courts, this study first collected and categorized reliable and relevant
data on the subject. Then, these data were analyzed using a descriptive research method, and the findings were
presented.
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EXTENDED ABSTRACT
The field of international criminal justice has

witnessed remarkable transformations over
the past century, particularly in regard to the
emergence and function of prosecutorial
institutions within international criminal
courts. The main thrust of this study is an
investigation into the role of the Prosecutor of
the International Criminal Court (ICC) in
adjudicating war crimes committed during
non-international armed conflicts, within a
framework that reflects evolving
interpretations of fairness, accountability, and
jurisdiction. Historically, states have pursued
ad hoc strategies when confronting armed
non-state actors, often prioritizing national
interests over collective justice, especially
when such groups align with state objectives
(Javanmard, 2010). The resulting
inconsistencies and politicizations have
highlighted the necessity for a permanent and
independent judicial institution. In this
context, the ICC emerges not merely as a
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reaction to state failures but as a
transformative legal mechanism anchored in
customary international law and dedicated to
mitigating impunity through a coherent
prosecutorial strategy (Jafari, 2009). Drawing
upon a descriptive-analytical approach, this
study categorizes and interprets reliable legal
data to assess the structure, duties, and
constraints placed upon the prosecutorial
institution of the ICC, paying particular
attention to its operation in contexts of non-
international armed conflicts and
counterterrorism.

At the core of this inquiry lies a rigorous
conceptual examination of international
criminal law (ICL), which aims to identify and
prosecute crimes of global concern, including
genocide, war crimes, and crimes against
humanity. Unlike domestic criminal law,
which serves specific state interests, ICL
operates with a universalistic mandate
undergirded by customary norms and treaty
law (Fayouzi, 2007). Its jurisdictional reach



transcends national borders, seeking to
promote accountability and restore global
order. ICL is conceptualized in three distinct
dimensions: its influence on the handling of
cross-border criminal cases within domestic
legal systems, its normative force in aligning
domestic legal codes with human rights and
humanitarian standards, and its manifestation
in the mandate and operations of international
criminal tribunals like the ICC (Mir
Mohammad Sadeghi, 2010). Parallel to this
legal evolution is the notion of international
criminal justice, which has gradually shifted
from a state-centric sovereignty model to one
emphasizing  individual  accountability.
Historically, impunity for political and
military leaders was systemic, as no
supranational legal body existed to challenge
sovereign immunity. It was only with the rise
of human rights discourse and the
institutionalization of justice mechanisms that
the “culture of accountability” began replacing
the “culture of impunity” (Rajabi, 2015;
Shabath & Mirabasi, 2005). This
transformation not only redefined the
relationship between law and power but also
provided a foundational rationale for the
prosecutorial functions within the ICC.

The ICC, established through a multilateral
treaty rather than as a UN body, derives its
mandate from the Rome Statute and operates
as a complementary court—intervening only
when national jurisdictions are unwilling or
unable to prosecute international crimes. The
ICC’s judicial structure is composed of three
divisions—Pre-Trial, Trial, and Appeals—each
comprising qualified judges selected based on
geographical and gender representation as
well as expertise in international criminal and
humanitarian law (Karimi, 2011; Vahedi, 2010).
The Office of the Prosecutor (OTP),
functioning independently from the judiciary
and the Registry, is responsible for the
initiation  of  investigations, evidence
collection, and the prosecution of suspects.

The Prosecutor and deputies, elected for non-
renewable nine-year terms, must meet
stringent ethical and professional standards,
and cannot act under external influence
(Fayouzi, 2007). Importantly, while the
Prosecutor possesses discretionary power in
launching investigations (either proprio motu
or via referrals from states or the UN Security
Council), such decisions are subject to the
oversight of the Pre-Trial Chamber to ensure
impartiality and  procedural integrity
(Mousavi, 2020). The Rome Statute outlines
procedural safeguards for the accused,
upholding the presumption of innocence, the
right to counsel, and protection from torture
during investigation. This structure seeks to
balance the Prosecutor’s dual obligations: to
protect the rights of the accused while also
ensuring justice for victims of international
crimes.

An integral part of the study addresses the
evolution of prosecutorial functions in
international criminal tribunals preceding the
ICC. The ad hoc tribunals established in the
aftermath of the two World Wars—most
notably the Nuremberg and Tokyo Trials—
were products of victor’s justice, lacking
institutional independence. In Nuremberg,
prosecutors represented the Allied Powers and
were instrumental in constructing cases
against Nazi leadership, although their role
was shaped by political rather than purely
legal imperatives (Samadi, 2007; Tahmasbi,
2009). Similarly, the Tokyo Tribunal lacked
prosecutorial independence, with the chief
prosecutor appointed by Allied command and
other prosecutors representing individual
states (Delkhosh, 2011). Despite criticisms
regarding due process and judicial
impartiality, these tribunals laid the
groundwork for the normative foundations of
international criminal law. The post-Cold War
establishment of tribunals for the former
Yugoslavia (ICTY) and Rwanda (ICTR)
marked significant progress in institutional
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design. In both cases, the Prosecutor was
vested with autonomous investigative powers
and operated independently of state influence,
a shift made possible through explicit Security
Council mandates (Akhtari, 2016; Safari,
2000). These tribunals also demonstrated the
challenges of hybrid legal models—combining
inquisitorial and adversarial elements—which
continue to influence the procedural
architecture of the ICC.

The article also explores the emergence of
hybrid or mixed tribunals in transitional
justice contexts, such as those established in
Sierra Leone, Cambodia, Timor-Leste, and
Lebanon. These courts blend international and
domestic legal elements to respond to mass
atrocities where neither international
tribunals nor domestic courts alone could
ensure justice. Prosecutors in such courts are
often selected jointly by international and
national authorities and must navigate
complex legal terrains where political
sensitivities are high. The independence of the
Prosecutor in these settings is vital for
credibility, though it remains variably
protected depending on the host country’s
legal and political structure (Ardabili, 2007).
These courts are part of a broader movement
toward “localized international justice,” a
response to criticisms that justice mechanisms
must be more culturally relevant and
accessible. At the same time, the role of the
Prosecutor in these courts is central to
ensuring that prosecutions do not become
politicized or manipulated by national
agendas. The ICC, while distinct from hybrid
courts, has incorporated many of their
procedural lessons, especially regarding victim
participation, prosecutorial discretion, and
pre-trial confirmation mechanisms.

An important analytical contribution of this
article lies in the comparative analysis of
prosecutorial functions across the
accusatorial, inquisitorial, and mixed legal
traditions. In accusatorial systems, typical of

Anglo-American jurisdictions, the Prosecutor
acts as a party to the litigation and is separate
from the adjudicating authority, thereby
emphasizing adversarial principles such as
cross-examination and public trials (Khalili
Salehi, 2020). Conversely, inquisitorial
systems, such as those rooted in civil law
traditions, integrate the Prosecutor into the
investigatory phase, with judges playing a
more active role in fact-finding and procedural
oversight (Khaleghi, 2015). The ICC's
procedural model reflects a hybridization of
these traditions, incorporating prosecutorial
discretion alongside judicial supervision,
thereby aiming to protect both state
sovereignty and the rights of individuals. This
structural blend enables the ICC Prosecutor to
initiate preliminary examinations based on
referrals or proprio motu authority, but only
with judicial authorization. The article
outlines the procedural steps that follow: from
the issuance of warrants to the request for
cooperation from member states in arresting
suspects, all the way to trial hearings that
ensure defense rights. The centrality of the
Prosecutor in this process is undeniable, and
their integrity and impartiality directly affect
the legitimacy of the Court and its rulings.

In conclusion, the prosecutorial institution
within the ICC serves as both the legal engine
and moral compass of international criminal
justice. Its evolution from state-dominated, ad
hoc tribunals to an autonomous, treaty-based
organ reflects a broader transformation in the
architecture of global governance and rule of
law. While institutional safeguards exist to
uphold prosecutorial independence, practical
constraints—such as lack of cooperation by
states, geopolitical pressures, and limited
resources—continue to pose challenges.
Nevertheless, the ICC Prosecutor embodies
the international community’s aspiration for
accountability, justice, and deterrence. The
dynamic interplay between legal norms,
institutional design, and prosecutorial



conduct will determine the long-term success
of the ICC and its ability to influence state
behavior, redress historical wrongs, and foster
a durable culture of accountability.
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