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ABSTRACT

The Guardian Council—without which the Islamic Consultative Assembly (Parliament) lacks legal validity—was
established to safeguard the provisions of Islam and the Constitution. Since this safeguarding includes various
stages and even extends to executive matters and practical supervision, the Constitution limits this function solely
to verifying the conformity of parliamentary enactments with Islamic rulings or the Constitution, and not to nullifying
them. The present article, adopting a descriptive-analytical approach and utilizing a library-based research method,
aims to examine the supervisory function of the Guardian Council by addressing the question: What is the legal
basis for the Guardian Council's supervisory duties in assessing the conformity of prior and subsequent laws with
Sharia and the Constitution, and for their annulment? Given that the annulment of laws without defining a
replacement leads to societal disorder and confusion, this study proposes the reinstatement of Article 1309 of the
Civil Code as a legal innovation. Such reinstatement may contribute to promoting the rule of law, reducing
governmental costs, and preventing disruptions in public order.
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EXTENDED ABSTRACT
The institutional role of the Guardian Council

in the Islamic Republic of Iran is unique in that
it embodies both a religious and constitutional
gatekeeper function, primarily tasked with
overseeing the conformity of legislative
enactments with Islamic law and the national
Constitution. This dual function raises
complex legal and political issues, especially
regarding the boundaries of the Council's
supervisory jurisdiction. While the Iranian
Constitution—particularly Article 94—confers
the Council with pre-enactment or ex ante
oversight powers, ambiguity remains over its
post-enactment or ex post authority,
particularly in the domain of legal annulment.
One focal point of this controversy is Article
1309 of the Civil Code, which was invalidated
by the Council on the basis that it violated
Islamic standards of evidentiary admissibility.
Critics argue that this annulment represents
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an overreach and a misinterpretation of both
the Constitution and the principles of legal
legitimacy and  legislative  authority.
Supporters, however, assert that the Council's
religious authority, enshrined in Article 4,
grants it continuous oversight over all laws,
regardless of when enacted. The stakes are
high: the unchecked extension of oversight
powers may undermine the separation of
powers, disrupt legal certainty, and
compromise  procedural due process.
Accordingly, this study examines whether the
annulment of Article 1309 was constitutionally
valid and proposes the reinstatement of the
article as a corrective legal innovation.

The first dimension of this analysis involves
the concept of “competence” in public law,
which distinguishes legitimate acts of public
authority from overextensions or usurpations
of power. In systems based on the rule of law,
especially within the framework of
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administrative and constitutional law,
competence is strictly derived from legal texts
and is not presumed without clear legislative
grounding (Hedavand, 2010; Montazeri, 2020).
This principle—often summarized as “no
power without law”—is foundational to
limiting arbitrary governance. In the Iranian
context, where the Constitution details the
powers of the Guardian Council in Articles 91
through 99, the lack of explicit post-enactment
annulment authority suggests a structural
limitation. While Article 4 emphasizes the
necessity of all laws conforming to Islamic
standards, it does not create procedural
authority for the Council to revoke laws
independently of parliamentary mechanisms
or judicial review. Furthermore, traditional
jurisprudence  maintains a categorical
distinction between interpretative oversight
and legislative function, the latter of which is
the exclusive domain of the parliament and the
executive acting within its delegated authority
(Alder, 2002). Accordingly, post-hoc
annulment—particularly of longstanding laws
such as Article 1309—without legislative
substitution may breach constitutional norms
of legality and the fundamental doctrine of
separation of powers.

The second critical issue pertains to the
evidentiary hierarchy in Iranian civil and
criminal law. Article 1309 of the Civil Code,
prior to its annulment, established a
foundational rule that testimony alone could
not be admitted to contradict or invalidate
authenticated written documents. This
provision aligned with civil law traditions that
assign greater probative value to formal,
registered documents over oral declarations.
By invalidating this article, the Guardian
Council effectively disrupted the evidentiary
balance that undergirds legal certainty in
judicial proceedings. Scholars have long
contended that while testimony is a valid form
of evidence, it carries inherent risks—such as
fallibility of memory, bias, and the potential

for perjury—that make it inferior to
documentary proof in matters of high legal
consequence (Katouzian, 2011). The reliance
on authenticated documentation reflects a
global legal consensus regarding the reliability
and permanence of formal written records,
especially those certified by public notaries or
judicial officials. Furthermore, respected
Islamic jurists have acknowledged that
documentary evidence, including signed
contracts, can constitute more reliable proof
than oral statements under certain conditions,
reflecting a jurisprudential balance between
religious evidentiary principles and modern
legal requirements (Makarem Shirazi, 2006).
A third dimension of analysis centers on the
concept of “legal certainty,” a cornerstone of
both Islamic and Western legal thought. Legal
certainty requires that laws be clear, publicly
accessible, and stable over time. The sudden
annulment of a long-standing provision such
as Article 1309 violates this principle by
introducing ambiguity into the legal
framework and disrupting established judicial
practices. Lon Fuller’s theory of the “inner
morality of law” lists stability, generality, and
clarity among the essential characteristics of
any legal system that purports to govern justly
(Fuller, 1964). The annulment of Article 1309
arguably violates these tenets, as it changes the
legal weight of evidence in ongoing and future
trials without clear legislative input or judicial
clarification. This disruption compromises not
only procedural fairness but also the
legitimacy of adjudicative outcomes. In legal
systems where evidentiary standards directly
impact the outcome of civil disputes—
particularly those involving property,
contracts, or inheritance—the removal of a
clear evidentiary hierarchy exposes both
plaintiffs and defendants to unpredictability
and inconsistent rulings, thereby eroding
public trust in the judiciary and the legal order
more broadly (Mashhadi, 2012).
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The fourth issue pertains to the systemic
implications of conflating legislative review
with legislative intervention. By interpreting
its oversight role to include annulment
powers, the Guardian Council effectively
assumes legislative authority—an action that
conflicts with the structure and spirit of the
Constitution. The principle of “legality,” or
legal legitimacy, demands that public
institutions operate within their authorized
domains. Several scholars argue that the
Guardian Council’s self-assigned annulment
authority lacks a sufficient legal basis and
therefore constitutes an ultra vires act (Zarei,
2014). While some internal bylaws—such as
Article 19 of the Council’s own procedural
regulations—may suggest continuous
oversight, such internal instruments cannot
override constitutional provisions. More
importantly, according to the rule of
institutional integrity, no organ of the state
may unilaterally expand its own jurisdiction.
The Iranian Constitution, through its
structural provisions and final clauses,
designates the legislature and, in specific
contexts, the judiciary as the only bodies
authorized to repeal or revise existing laws.
The unilateral annulment of Article 1309 not
only undermines the authority of the
legislative body but also disrupts the balance
of institutional power envisioned by the
framers of the Constitution.

In addition to legal and procedural
considerations, the annulment of Article 1309
raises questions about the evidentiary
philosophy underlying Iran’s legal system.
While the Guardian Council’s decision was
ostensibly motivated by a desire to affirm the
Islamic value of testimonial evidence, the
prevailing scholarly opinion supports a
hierarchical approach that prioritizes certainty
over formality. Testimonial evidence, even
when delivered by just and credible witnesses,
is subject to human error and potential
manipulation. By contrast, notarized

documents are generated under formal
conditions, involve institutional oversight, and
are recorded for posterity. The principle of
“garina” or circumstantial proof in Islamic law
also supports the elevation of formal
documentation where such evidence provides
stronger epistemological grounds for judicial
decisions (Montazeri, 2020). Therefore, the
annulment of Article 1309 does not enhance
the Islamic character of the legal system, but
rather diminishes the reliability and efficiency
of judicial processes. Legal traditions—both
religious and secular—must evolve to serve the
societal need for order, trust, and rational
adjudication. In this sense, the reinstatement
of Article 1309 is not only a legal necessity but
also a step toward restoring equilibrium
between faith-based values and procedural
integrity.

In conclusion, this article argues that the
Guardian Council’s annulment of Article 1309
of the Civil Code represents a problematic
overextension of its constitutional mandate
and undermines the foundational legal
principles of competence, legality, and
evidentiary certainty. The absence of a clear
legislative or constitutional basis for such an
annulment renders it legally suspect.
Moreover, the disruption of the evidentiary
hierarchy jeopardizes the reliability of judicial
proceedings and introduces ambiguity into
long-settled areas of law. The study proposes
that Article 1309 be reinstated as a matter of
both legal restoration and institutional
correction. Such a reinstatement would
reaffirm the legislature’s exclusive authority
over the repeal of statutory provisions and
preserve the integrity of Iran’s dual
commitment to Islamic jurisprudence and
constitutional governance. Future policy
revisions should clarify the scope and limits of
the Guardian Council’s oversight functions to
ensure that institutional balance, legal
certainty, and public trust in the justice system
are maintained.
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