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ABSTRACT

In Shi'a jurisprudence, the wife's ownership of the dower (mabhr) is one of the financial consequences of the marriage
contract. A set of rights and obligations is established for both spouses to uphold the solidity of this covenant, among
which the wife’s right of retention (haqq al-habs) holds significant importance. Accordingly, the present study aims
to examine and analyze the wife’s right of retention in Shi'a jurisprudence to determine whether this right is
recognized within this legal-religious tradition. This research employs a descriptive-analytical method, investigating
the wife's right of retention through a library-based and documentary approach, using note-taking as the primary
research tool. The findings indicate that the wife’s right of retention is affirmed and explicitly upheld by the majority
of Shi'a jurists. However, the exercise of this right is conditioned upon certain criteria, including the specification of
the dower, its non-payment, the immediacy of the dower, and the wife's non-compliance with conjugal obligations
(tamkin). According to Shi'a jurists, the fulfilment of the dower in full, the wife’s submission to conjugal duties, or
even the payment of the first installment of the dower nullifies the right of retention.
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retention.
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EXTENDED ABSTRACT
In Shi’a jurisprudence, the concept of haqq al-

habs (right of retention) held by a wife within
the framework of marriage occupies a central
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role in defining the balance between mutual
obligations and financial entitlements. The

cornerstone of this discussion is the wife's
legal entitlement to her mahr (dower), which



she acquires upon the conclusion of a valid
marriage contract. While the marriage
contract is not inherently an exchange-based
contract (‘agd mu‘awadhah), the inclusion of
the dower introduces an element of exchange,
thereby inviting analogies with commercial
transactions such as sales or leases. Jurists
have long debated the extent to which the
marriage contract should be treated as a
financial exchange, with many arguing that,
due to the presence of mahr, the marriage
bears characteristics akin to those of
synallagmatic contracts. As a result, the wife is
deemed entitled to withhold conjugal
compliance until her financial right—i.e., the
dower—is fulfilled. This position, supported by
prominent jurists such as Mohaghegh Hilli
and Najafi (Mohaghegh Hilli, 1988; Najafi,
2003), finds legal expression in Article 1085 of
the Iranian Civil Code, which enshrines the
wife’s right to refuse conjugal duties until she
receives her immediate (hal) dower. Legal
theorists argue this right reflects the principles
of contractual parity and justice, where
obligations should be reciprocally fulfilled and
temporal synchronization of performance is
paramount  (Jafari  Langeroudi, 2003;
Katouzian, 2006).

Nevertheless, the recognition of this right has
not gone uncontested. A faction of jurists has
articulated a dissenting view, contending that
the wife's obligations under the marital
contract are not conditional upon prior
payment of the dower. These scholars assert
that the mutual duties of spouses—sexual
submission from the wife and financial
support from the husband—exist
independently and must be honored
regardless of the other party’s conduct.
Leading figures such as Bahrani and Amili
criticize the majority's view as lacking in
textual and rational support (Amili, 2000;
Bahrani, 1984). They argue that since both
obligations are divinely mandated, failure on
one side does not justify non-performance by

the other. Moreover, scholars like Rouhani
and Makarem Shirazi have questioned the
validity of the majority’s legal foundations,
claiming the absence of direct scriptural or
prophetic support for the right of retention in
marital contexts (Makarem Shirazi, 2003;
Rouhani, 1992). Instead, they emphasize a
strict bifurcation between legal obligations
and call for independent enforcement
mechanisms rather than mutual withholding
of duties.

Proponents of the right of retention offer both
general and specific evidentiary bases for their
stance. General justifications include the
jurisprudential principles of "no harm" (la
darar wa la dirar) and "mutuality of
obligation" (ta‘awudh), both of which
underpin the logic that obligating a woman to
fulfill sexual duties without receiving her
dower imposes undue hardship and injustice.
This is particularly emphasized in the writings
of Najafi and Esfahani, who argue that denial
of such a right would inflict emotional,
physical, and economic distress on the woman,
thereby violating established legal maxims
(Esfahani, 1997; Najafi, 2003). In addition to
jurisprudential maxims, some scholars cite the
principle of fairness and reciprocity as a
foundation for recognizing the wife’s right to
refuse sexual access until compensated
financially (Shabani, 2006). Specific textual
evidence is also marshaled in support, such as
the Qur’anic verses (e.g., Surah Al-Bagarah
2:194 and Surah Al-Shura 42:40), which
support reciprocal redress in the face of
injustice, and narrations from Imams such as
Ja'far al-Sadiq and Muhammad al-Bagqir that
imply the necessity of financial payment
before conjugal rights are activated (Fazel
Lankarani, 2002; Tusi, 1985).

Despite these rationales, significant ambiguity
persists in applying the principle of haqq al-
habs, especially concerning its limits and
extinguishing conditions. A key determinant is
whether the dower has been explicitly
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stipulated in the marriage contract. Without
this specification, many jurists argue that the
contractual relationship lacks the character of
mutual exchange, thus negating the
applicability of the right of retention (Rahpeyik
& Savadkouhi, 2011). Additionally, the
temporal status of the dower—whether hal
(immediate) or mu’ajjal (deferred)—plays a
crucial role. If the dower is deferred, the wife
has no immediate legal claim, and hence,
cannot invoke the right of retention until the
appointed term arrives. Furthermore, acts of
voluntary conjugal submission (i.e., tamkin)
by the wife are considered de facto waivers of
her right of retention. Jurists maintain that
such behavior, even if singular, nullifies her
claim to withhold future sexual compliance on
the basis of unpaid dower (Hilli, 1991; Tusi,
2007). Disagreement also arises over whether
partial payment or installment-based
arrangements diminish or extinguish the
right. While some scholars accept that receipt
of the first installment invalidates the claim,
others uphold the indivisibility of the right
until full payment is received (Gharavi &
Mehrabi Zadeh, 2021).

Another controversial issue concerns whether
the husband's financial incapacity (‘usr)
affects the wife's ability to exercise her right.
Whereas Ibn Idris and his intellectual
successors believe that a husband’s insolvency
removes the basis for retention, most jurists
maintain that while ‘usr suspends the
enforceability of dower payment, it does not
annul the wife’s right to withhold conjugal
compliance (Najafi, 2005). The dominant view
in Imamiyyah jurisprudence asserts that the
woman retains the right to abstain until full
payment, regardless of her husband’s financial
status. Moreover, practical challenges arise in
reconciling the spiritual aims of marriage with
its quasi-commercial components. Critics
warn that conceptualizing marriage in
monetary terms threatens to commodify the
relationship and reduce spiritual bonding to

mere transactions. Others respond that
preserving the wife’s autonomy and dignity
necessitates financial safeguards, especially in
patriarchal societies where women may lack
alternative avenues for redress.

Despite these debates, the majority consensus
among classical and contemporary Shi’a
jurists tilts toward validating the wife’s right of
retention under specific conditions. However,
the application of this right is nuanced by a
host of factors, including marital intent, local
custom, the couple’s socio-economic context,
and judicial discretion. Legal codes such as the
Iranian Civil Code (Article 1085) have codified
this right, albeit without resolving all
interpretive ambiguities. Additionally, juristic
diversity prevails regarding the extent to
which this right encompasses general marital
duties or is restricted solely to sexual relations.
Some scholars, like Ayatollahs Tabrizi and
Sistani, restrict the right to sexual intimacy,
while others, including Ayatollahs Makarem
Shirazi and Nouri Hamedani, extend it to all
forms of spousal engagement, thereby
reinforcing the wife’s leverage in marriage
(Rahpeyik & Savadkouhi, 2011). Thus, while the
jurisprudential discourse continues to evolve,
the foundational logic of the wife’s right of
retention remains rooted in the twin
imperatives of justice and contractual
reciprocity.
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