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ABSTRACT
This article analyzes the jurisprudential and historical foundations underlying the distinction between shar'’i ta'zir
punishments and deterrent punishments within the penal policy of the Islamic Republic of Iran. The primary objective
of this research is to elucidate the theoretical and practical origins of these two penal institutions and to examine
their implications for Iran’s legislative and judicial systems. The research method employed in this study is
descriptive-analytical and is based on the examination of jurisprudential sources, hadiths, juristic opinions (fatawa),
and a comparative analysis of Iran’s criminal laws. The findings of the study indicate that shar’i ta'zir punishments
are grounded in scriptural texts and jurisprudential reasoning, and apply to offenses for which no specific hadd
punishment is prescribed in Islamic law. The determination of the type and severity of punishment in these cases,
while adhering to the principles of Sharia and reformative considerations, lies within the discretion of the Islamic
ruler. In contrast, deterrent punishments are established based on considerations of public interest and
governmental necessity, with the aim of maintaining public order and social security. Their legitimacy is derived
from the authority of the Islamic ruler and the doctrine of Wilayat al-Faqih (Guardianship of the Islamic Jurist). The
historical analysis reveals that the separation and distinction between shar’i ta'zir and deterrent punishments is not
a phenomenon that emerged abruptly with the Islamic Revolution or its aftermath in Iranian penal policy. Rather,
this distinction has deep historical roots and is interwoven with the fabric of Shi'a jurisprudence and governmental
jurisprudence (figh huktmatr), evolving in response to the need for addressing newly arising criminal phenomena.
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EXTENDED ABSTRACT
The distinction between shari ta’zir and

deterrent punishments represents a complex
duality embedded within the penal structure
of the Islamic Republic of Iran. This duality
draws upon both traditional Shi'a
jurisprudence and modern legislative
developments. From a jurisprudential
perspective, tazir is a discretionary
punishment rooted in Islamic law and
primarily applied to offenses not covered by
fixed hadd penalties. It is traditionally defined
as a corrective and disciplinary measure left to
the discretion of the Islamic ruler, intended to
reform the offender while upholding public
morality and order (Jafari, 2017; Sharifi, 2024).
However, in contemporary Iranian legal
discourse, the term deterrent punishments
emerged to designate punitive responses
enacted not necessarily on the basis of
scriptural offenses but due to policy-driven
necessities for maintaining public order and
protecting social interests. While the semantic
overlap between the two concepts has led to
ambiguity and debate among jurists and
lawmakers, historical analysis reveals that this
dichotomy is not a novel construct but rather a
development deeply rooted in the evolution of
Shi’a political jurisprudence. Particularly,
Imam Khomeini’s articulation of ahkam
sultaniyya (governmental decrees) provided a
foundational shift by acknowledging punitive
measures outside the scope of classical ta’zir,
thereby paving the way for the formal
recognition of deterrent punishments in the
legal codes of the post-revolutionary state
(Haghighat, 2009).

In terms of methodology, this study adopts a
descriptive-analytical approach, grounded in

Ll e Ol w5 o)l Ol el (o) sger GAS
S g pin Bad 50 5 O 3lms (gl 2| 5 i > 2l cdlad
S S8 (5 48 pllad TS
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Shi'a jurisprudential sources, hadith, fatawa,
and statutory texts. Central to the analysis are
two primary jurisprudential principles: al-
ta’zir dun al-hadd (ta’zir should be less severe
than hadd) and al-ta’zir liman ya’st (ta’zir is
applicable for every sinful act) (Eslami, 2015;
Mohaghegh Damad, 2017). These principles
anchor the legitimacy of ta’zir within a
framework that prioritizes both
proportionality and discretion. However, a key
jurisprudential debate concerns the scope of
discretion afforded to the judge or ruler—
whether ta’zir is a legal duty or a prerogative.
Some jurists contend that the implementation
of ta’zir is a mandatory responsibility of the
ruler, while others consider it a policy option
to be exercised in accordance with socio-
political conditions (Ahmadi, 2017). This
distinction plays a critical role in determining
the elasticity of criminalization and sentencing
in Iran’s dual penal regime. Furthermore, the
expansion of ta’zir’s scope beyond corporal
punishment—encompassing financial
penalties, imprisonment, exile, and public
admonition—is supported by jurists who argue
for a dynamic interpretation of Islamic penal
responses, in line with contemporary
exigencies (Farahani Abhari, 2015; Masoudi
Magam, 2014).
The conceptual difference between shar’i ta’zir
and deterrent punishments also manifests
institutionally. While the former is rooted in
the divine law and enforced even in the
absence of explicit legislation, the latter
depends on the enactment of codified laws by
recognized legislative bodies such as the
Islamic Consultative Assembly (Parliament).
This creates a bifurcation in the source of
legitimacy: shari ta’zir derives from the



authority of divine jurisprudence, whereas
deterrent punishments stem from political
necessity and public interest as recognized by
the ruling authority under the doctrine of
Wilayat al-Faqih (Sarikhani & Akrami, 2013;
Soltani & Soleimani, 2015). Moreover, while the
effects of time lapse (e.g., statute of
limitations) are explicitly acknowledged in
deterrent punishments, they remain largely
irrelevant or secondary in the application of
shar’i ta’zir. This functional divergence signals
not only a normative difference but also a
divergence in procedural flexibility and
administrative scope.

Historically, the evolution of ta’zir and its
detachment from fixed scriptural
prescriptions can be traced to the broader
trajectory of Shi’a political thought. For
centuries, Shi’a jurisprudence remained
largely apolitical due to its marginalization
from state power and its doctrinal emphasis on
awaiting the reappearance of the Hidden
Imam. However, with the rise of the Safavid
dynasty and later, the institutionalization of
the Shi’a clergy in state governance, the
potential for juristic engagement with
statecraft began to materialize. This
engagement matured in the 20th century
through the ideological interventions of Imam
Khomeini, whose conceptualization of Islamic
governance (Velayat-e Faqih) legitimized the
expansion of penal discretion under state
authority (Kalantari, 2004; Sarami, 2013). This
doctrinal innovation enabled the codification
of deterrent punishments as valid legal
mechanisms  distinct from scripturally
mandated penalties. The differentiation
between acts warranting religious censure and
those necessitating political regulation is thus
a product of both jurisprudential evolution
and historical circumstance.

In light of these doctrinal, historical, and legal
frameworks, the typology of punishments in
the Islamic Republic of Iran now encompasses
a dual structure: on one hand, shar? ta’zir—

which includes both fixed (mugaddar) and
discretionary (ghayr muqaddar) punishments
anchored in Islamic tradition—and on the
other, deterrent punishments—sanctions
derived from governmental prerogatives
aimed at preserving public order and state
integrity. Importantly, while the Islamic Penal
Code of 2013 consolidated various categories
under the broader label of ta’zir, it still
implicitly distinguishes between religiously
sanctioned and  politically  motivated
punishments. The jurisprudential significance
of this distinction lies not only in its
implications for legislative drafting and
judicial discretion but also in its broader
philosophical orientation—reconciling divine
command with political necessity (Sadeghi,
2023; Sharifi, 2024). This reconciliation
remains a cornerstone of Iran’s hybrid legal
system and underscores the adaptability of
Shi’a jurisprudence in engaging modern legal
challenges.

In conclusion, this research demonstrates that
the differentiation between shari ta’zir and
deterrent punishments is both theoretically
justified and practically significant. It
highlights the doctrinal legitimacy of both
categories within the framework of Shi'a
jurisprudence and identifies their distinct
implications for legislative authority, judicial
discretion, and penal practice. Understanding
this duality is essential for analyzing Iran’s
penal policy, as it reveals the foundational
logic underlying its hybrid legal structure. As
such, the enduring relevance of this distinction
underscores the importance of harmonizing
jurisprudential tradition with contemporary
legal and political exigencies.
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