Submit Date: 04 March 2025
Revise Date: 08 September 2025
Accept Date: 16 September 2025
Publish Date: 21 March 2026

The Encyclopedia of Comparative Jurisprudence and Law

The Sanction of Nullity Resulting from the Violation of Procedural Principles

Elahe Khodami Pour', Fereydoun Jafari*2, Yasman Khajeh Nouri’

1. Department of Criminal Law and Criminology, Central Tehran Branch, Islamic Azad University, Tehran, Iran.
2. Department of Criminal Law and Criminology, Bu-Ali Sina University, Hamedan, Iran.

* Corresponding Author's Email: F.jafari@basu.ac.ir

ABSTRACT

One of the key objectives of the criminal justice system is to maintain social order and protect individual rights
throughout the course of legal proceedings. Within this framework, procedural principles and rules serve as the
foundation for the stability and implementation of this crucial legislative aim. However, merely enacting procedural
rules and principles is insufficient; these rules must also be supported by the legislator through enforceable legal
guarantees against violations by any party involved in criminal prosecution. Among the most severe and effective
legal sanctions for such violations is the remedy of nullity or invalidity. The purpose of the present study is to examine
the legal sanction of nullity arising from breaches of procedural principles. This research has been conducted using
a descriptive and analytical method. The findings indicate that despite the theoretical significance of nullity, this
legal remedy has not received due attention in the Code of Criminal Procedure. Except for a few instances, the
principle of nullity is not explicitly articulated in the law.
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EXTENDED ABSTRACT
The sanction of nullity as a response to the

violation of procedural principles in criminal
proceedings represents a critical intersection
between individual rights and the integrity of
the legal process. The theoretical foundation
for nullity lies in the concept of fair trial, a core
tenet of international human rights law, which
emphasizes equal opportunity to defend,
access evidence, and be judged impartially. In
the Iranian legal context, this principle gains
further gravity due to historical deficiencies in
protecting defendants during various stages of
legal proceedings. Nullity, in its most severe
form, acts not only as a corrective mechanism
but also as a preventive deterrent against
procedural abuses. Some of the foundational
procedural rights whose violation may result
in nullity include the right to legal
representation, the right to an interpreter, the
right to silence, the prohibition of torture, and
the right to be informed of charges. These are
not merely formalities; rather, they represent
substantive protections that ensure justice.
According to the literature, scholars such as
(Zar'aat, 2011) and (Tadayon, 2008) argue that
the impact of violating core procedural rights
is not merely symbolic but invalidates the
entire investigative or judicial process. As
such, nullity serves as the legal remedy
ensuring that any proceeding tainted by the
breach of fundamental rights cannot form the
basis for legitimate legal consequences.

The development of this principle within
Iranian criminal procedure law reveals a
trajectory marked by both progress and
setbacks. The 2013 Criminal Procedure Code
introduced a relatively modernized framework
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emphasizing human dignity and the rights of
the accused, including stricter procedural
safeguards. However, the 2015 amendments
significantly diluted the force of these
protections. For example, the removal of
Article 190’s provision that explicitly rendered
investigative proceedings void in the absence
of legal counsel was a major regression
(Ghafari  Elahi  Kashani, 2021). The
jurisprudence that has emerged since then has
struggled to maintain consistent standards
regarding the application of nullity. Some legal
scholars advocate for a dual distinction
between statutory nullity (based on explicit
legal provisions) and judicial nullity (based on
judicial interpretation and discretion),
allowing for greater judicial flexibility in
safeguarding rights (Bagheri, 2024). In
addition, the differentiation between absolute
and relative nullity is instrumental in
determining the consequences of procedural
violations. Absolute nullity applies when
fundamental principles such as jurisdiction,
competence, or right to defense are breached—
automatically voiding the process—while
relative nullity is applicable only if invoked by
a party whose rights were infringed (Al-Shurai,
1982). This dual system, while theoretically
sound, is often undermined in practice due to
vague statutory definitions and
inconsistencies in judicial enforcement.
The role of nullity becomes particularly
significant during preliminary investigations.
While not directed toward adjudication, the
preliminary phase is laden with decisions that
impact liberty, such as arrest, detention, and
evidentiary collection. Legal scholars like
(Fadaei Deh Cheshmeh et al., 2023) highlight
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that actions undertaken in this phase—
especially those without judicial oversight or
obtained through coercion—can severely
compromise the integrity of later proceedings.
In particular, forced confessions obtained
through torture or the absence of legal counsel
have frequently been cited as grounds for
nullification. The Iranian Constitution (Article
38) and the Islamic Penal Code (Article 169)
firmly outlaw coerced confessions, deeming
them devoid of legal value (Ardebili, 2011;
Goldouzian, 1996). Similarly, rights like access
to counsel and the right to silence are
indispensable during investigations. Their
denial is not a trivial error but a structural flaw
that contaminates the legitimacy of all ensuing
judicial outcomes (Jafari et al., 2016; Shakeri &
Shirazi, 2015). Despite these rights being
enumerated, their enforcement is
inconsistent, and the absence of statutory
language granting courts authority to declare
nullity in such cases limits the practical
efficacy of these protections.

The principles of fair trial extend beyond the
investigatory phase into the courtroom itself.
Core values such as public hearings, oral
proceedings, and equality of arms are
universally acknowledged as vital to the
integrity of adjudication. Their absence
fundamentally alters the nature of justice
delivered. For example, if a hearing is held in
private without appropriate justification or
legal mandate, the legitimacy of the trial is
compromised (Zar'aat, 2011). Similarly, when
courts rely solely on documentary evidence
without subjecting it to adversarial scrutiny,
they infringe upon the principle of orality,
thereby invalidating the judicial process
(Shams, 2016). The principle of equality of
arms, as discussed by (Murthi & Yousifian
Shooreh Deli, 2021), ensures that both
prosecution and defense have equal
opportunities to present and challenge
evidence. In this sense, nullity is not simply a
procedural response but a guardian of

substantive justice. The principle of legality
also requires that all judicial actions conform
to established statutory frameworks. Any
deviation that results in infringement of
procedural or substantive rights—such as
failure to adhere to proper notification
procedures or the use of unauthorized law
enforcement personnel—may serve as grounds
for nullity (Bagheri, 2016).

The broader implications of nullity resonate
deeply with the rule of law. Nullity embodies
the idea that no legal consequence can arise
from a defective legal process. It acts as a
barrier against state overreach, reinforcing the
idea that power must be exercised within legal
boundaries. However, the Iranian legal system
faces systemic challenges in operationalizing
this concept. The failure to codify clear
thresholds and procedures for declaring
nullity leaves too much discretion in the hands
of judges and allows for arbitrary or
inconsistent decisions. Scholars such as
(Saibani et al., 2021) have emphasized the
absence of objective criteria as a significant
weakness in ensuring procedural justice.
Furthermore, procedural rights such as the
right to interpretation, the right to be informed
of the charges, and the right to final defense
are frequently undermined in practice, with
limited avenues for redress. The consequence
is a fragmented and sometimes contradictory
jurisprudence that fails to protect the most
vulnerable actors in the criminal justice
system.

In conclusion, the doctrine of nullity serves not
only as a technical remedy for procedural
defects but also as a safeguard for fundamental
rights within criminal justice. While the
Iranian legal system acknowledges the
principle of nullity in theory, its practical
application remains limited, inconsistent, and
insufficiently  supported by  statutory
frameworks. Nullity must be understood as a
dynamic principle that adapts to the severity
and nature of the procedural breach,



particularly when it undermines core values
such as dignity, fairness, and legality. To align
the system with both constitutional
imperatives and international human rights
norms, there is a pressing need for legislative
reform. Such reform should explicitly codify
conditions for nullity, establish clear
procedural standards, and empower the
judiciary to act decisively when fundamental
rights are at stake. Only then can nullity fulfill
its true role as a bulwark against injustice and
a guarantor of lawful governance.
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