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ABSTRACT
This study, using a descriptive-analytical method and library-based tools, reviews cases submitted to the Court,
identifies challenges facing the proactive criminal policy governing the ICC, and offers strategic recommendations.
The International Criminal Court (ICC) was established with the objective of preventing impunity for perpetrators of
genocide, war crimes, crimes against humanity, and the crime of aggression. Proactive international criminal policy
has thus far been addressed sporadically by scholars of international criminal law. Nevertheless, a comprehensive
plan to identify the challenges of implementing a proactive criminal policy within the scope of the ICC's jurisdiction
and to propose suitable and coherent strategies has not yet been developed in a specialized manner.
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EXTENDED ABSTRACT
The International Criminal Court (ICC) was

established with the principal aim of
preventing impunity for perpetrators of the
gravest international crimes, including
genocide, war crimes, crimes against
humanity, and the crime of aggression.
However, despite the Court’s formal and
institutional framework, the concept of a
proactive criminal policy within the ICC's
jurisdiction has not received adequate
specialized attention. While much scholarly
focus has been placed on the Court’s
retributive functions, the proactive or
preventive criminal policy paradigm remains
underdeveloped in practice and theory. This
proactive dimension refers to anticipatory
actions rooted in both hard and soft legal
norms to prevent crimes before their
occurrence. Institutions such as the Crime
Prevention and Criminal Justice Commission
and periodic U.N. crime congresses have
addressed these aspects sporadically (Najafi
Abrandabadi, 1997). A fundamental distinction
exists between domestic and international
criminal policy: the former is state-centered
and internally executed, whereas the latter is
fragmented across international institutions
and dependent on state cooperation. The ICC,
due to its transnational character, is uniquely
positioned to adopt and enforce anticipatory
strategies to curb emerging threats.
Nevertheless, its engagement remains mostly
reactive. The doctrine of proactive prevention
urges the ICC to act not only when crimes
occur but also when -credible risks are
detected, especially through state behaviors or
conflict developments. The Rome Statute itself
endorses this proactive vision. As argued,
adopting a proactive stance elevates the ICC
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beyond a judicial body into a normative

institution shaping global criminal
expectations  (Olasolo, 2011).  Despite
theoretical = recognition, the  practical

implementation of this preventive mission is
hindered by significant legal, financial, and
political constraints.

The legal challenges obstructing the ICC's
proactive strategy are multifaceted. First,
although the Court has the competence to
interpret and apply international norms
proactively, its reluctance to move beyond a
strictly retributive model diminishes its
preventive authority. This is particularly
evident in instances where high-profile arrest
warrants—such as those against Vladimir
Putin for war crimes in Ukraine and Benjamin
Netanyahu for starvation policies in Gaza—
have not led to actual arrests or preventive
deterrence. Victims and civil society groups
increasingly demand that the ICC fulfill its
preventive potential, not just its punitive role
(Ford, 2018). Yet, judicial hesitance and the
lack of systemic mechanisms to detect, assess,
and respond to imminent crimes undermine
these expectations. Furthermore, legal
opposition arises from national laws that
explicitly counter ICC authority, such as the
American Service-Members’ Protection Act,
which authorizes the U.S. President to
intervene if U.S. nationals are detained by the
Court. This law also covers “covered allied
persons” from NATO countries, granting them
de facto immunity. Even more concerning are
instances of judicial conflict of interest, such as
those involving former ICC prosecutor Luis
Moreno Ocampo and Japanese Judge Ozaki,
which have significantly damaged the Court’s
institutional credibility (Guilfoyle, 2019).
These episodes highlight the necessity for legal



reform within the Rome Statute to enhance
judicial neutrality and global cooperation.
Equally pressing are the economic limitations
undermining the ICC’s proactive criminal
policy. The Court’s financial model is largely
dependent on member state contributions and
U.N. appropriations, especially in cases
referred by the Security Council. However, this
model poses critical vulnerabilities. Wealthy
states contribute disproportionately, leading
to potential influence over the Court’s agenda,
while less affluent members struggle to meet
obligations, creating funding asymmetries. As
noted, during the Court's formative years, over
70% of the budget was financed by EU
members and Germany alone. This imbalance
risks undermining the universality and
impartiality of international criminal justice
(Jafari, 2019). ICC financial reports show that
annual budgets have grown modestly, often
remaining below operational needs, with
substantial shortfalls in the implementation of
proactive measures. The prosecutorial costs
for complex investigations or high-profile
arrest pursuits can exceed €25 million per
case. The Court is further strained by calls to
extend its jurisdiction to piracy and
environmental  crimes—issues  requiring
significant intelligence and operational
outreach. For instance, international actors
have pushed for ICC jurisdiction over piracy,
as domestic courts have failed to deter such
crimes in key regions like the Gulf of Aden
(Kazemi & Heydari, 2019). However,
underfunding curtails the ICC’s ability to
respond to such proposals, let alone develop
early warning systems or engage in long-term
monitoring. The experiences of regional actors
like Singapore and Indonesia, which relied on
international aid to counter maritime threats,
illustrate how economically driven incapacity
perpetuates crime and erodes preventive
action (Tavernier, 1997).

In the political realm, the ICC faces entrenched
opposition from powerful states that view its

mandate as a threat to sovereignty or political
maneuvering. Realist thinkers such as
Schwarzenberger and McDougal have long
asserted that international law reflects power
hierarchies, and the ICC’s trajectory affirms
this claim (Ziaei Bigdeli, 2022). Russia’s
annexation of Crimea, the United States’
military interventions in Iraq, and Israel’s
conduct in Gaza and Lebanon all involve
potential ICC jurisdictions, yet they are
shielded from prosecution due to political
roadblocks. These include the refusal of key
states to ratify the Rome Statute, lobbying
against ICC initiatives, and even imposing
sanctions on Court officials. For example, the
Trump administration sanctioned ICC staff
investigating alleged U.S. war crimes in
Afghanistan, prompting global backlash.
These actions not only undermine the ICC’s
authority but also send a chilling message to
cooperating states and civil society actors. The
Security Council’s referral powers, as outlined
in Articles 13(b) and 16 of the Rome Statute,
further politicize the Court’s operations. Cases
like Sudan and Myanmar exemplify the
arbitrary nature of referrals, where
geopolitical interests often outweigh the
pursuit of justice (Pease & Reike, 2016).
Moreover, emerging nationalist movements
and isolationist doctrines such as "America
First" under Donald Trump threaten to isolate
the ICC and cripple its policy influence, even
beyond judicial arenas. These political
dynamics point to a structural imbalance
where the ICC’s legitimacy and functionality
depend not on legal robustness but on the
fluctuating will of dominant global actors.

In light of these systemic constraints, adopting
a proactive criminal policy requires strategic
engagement with soft law instruments. Soft
law—non-binding norms, declarations, and
guidelines—can serve as early-stage tools for
mobilizing state behavior, guiding
institutional conduct, and building normative
consensus. Scholars argue that soft law is
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employed by states for four primary reasons:
simplifying coordination challenges, avoiding
high compliance costs, enabling future legal
transitions, and experimenting with new
regulatory models (Guzman Andrew & Meyer
Timothy, 2010). These rationales align
perfectly with the ICC’s needs. Given the
political  volatility = surrounding  hard
enforcement, soft law offers a pragmatic path
to proactive engagement. For example, the
Court’s environmental crime policy, which
frames ecosystem destruction as a context for
crimes against humanity, demonstrates how
soft law norms can evolve into prosecutorial
priorities without statutory amendments.
Similarly, the Rome Statute’s preamble
affirms the prevention of such crimes as a
central goal, allowing room for soft law-guided
interpretations. Historical precedents such as
NATO cooperation with the International
Criminal Tribunal for the Former Yugoslavia
(ICTY) show how voluntary adherence to non-
binding commitments can yield practical
benefits in international criminal law
(Tavernier, 1997). Despite criticisms by realists
who view all international law as soft due to
enforcement deficits (Arif & Md. Jahid, 2016),
these mechanisms remain crucial in an
anarchic international order. The ICC should
capitalize on soft law by fostering
collaborations with institutions like the United
Nations Crime Prevention and Criminal
Justice  Programme, enhancing state
cooperation, and mobilizing non-state actors.
In terms of legal and institutional reform, the
Rome Statute must evolve to reflect the
challenges of 2ist-century international
criminal law. The current statutory framework
places excessive gatekeeping authority in the
hands of the Security Council, especially
regarding the crime of aggression. This
politicizes justice and hampers timely
interventions. Legal scholars have argued that
the U.N. General Assembly should be granted
referral powers, particularly when the Security

Council is paralyzed by veto politics (Shamsi
Fam & Amini, 2018). Reforming Article 13 and
Article 16 of the Rome Statute to empower the
General Assembly would democratize access
to international criminal justice and dilute the
disproportionate influence of P5 nations.
Additionally, resolving conflicts of interest
through enforceable ethics regulations and
establishing independent oversight
mechanisms  would enhance judicial
impartiality. A renewed commitment to global
democratic principles—what some term
"international democracy"—should underpin
the ICC’s reform agenda. In a world where
hegemonic  states  manipulate  global
institutions for strategic gains, the ICC must
emerge as an autonomous, rights-based
adjudicator. Ultimately, the institutional
viability of the ICC depends on its capacity to
innovate, collaborate, and adapt its tools—
including legal doctrine, soft law norms, and
strategic  partnerships—to actualize its
preventive mission in a fragmented
international landscape.
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