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ABSTRACT

The term Akhidh bi'l-Sawm refers to a person who receives a good from its owner for the purpose of inspection or
trial with the intent of possibly purchasing it upon satisfaction. The primary legal issue concerning the Akhidh bi’l-
Sawm is determining the type of liability incurred if the good is damaged or lost without negligence or misconduct.
Within Imamiyyah jurisprudence, two primary views are presented. One group considers the possessor’s hand (yad)
as a trust-based possession (yad amaniyyah), thereby limiting liability to cases of misconduct or negligence, on the
basis that the owner has granted conditional permission for possession. Conversely, another group holds that the
yad is liability-based (yad damaniyyah), assigning absolute responsibility to the possessor. They rely on the legal
maxim "Upon the hand is what it takes until it returns it" (‘ala al-yad ma akhadat hatta tu’addih), indicating liability
even in the absence of fault. This divergence stems from different interpretations of prophetic traditions and the
extent of the owner’s authorization. Other Islamic legal schools also present varied opinions regarding the liability
of the Akhidh bi'l-Sawm. In the Maliki school, such possession is deemed unauthorized, and absolute liability is
imposed. The Shafi'i and Hanbali schools similarly assign absolute liability, likening the possession to usurpation
(ghasb). The Hanafi school includes liability for both the goods and their benefits, regardless of intent or negligence.
Under Iranian law, the Civil Code does not categorize the Akhidh bi'l-Sawm as a trustee (amin), and his liability is
typically contingent on either returning the goods intact or compensating for their value. Article 631 of the Civil Code
restricts the instances qualifying as trusteeship, and the Akhidh bi'l-Sawm is not among them. The owner grants
conditional permission, requiring either safe return of the item or payment of its value, thus placing the possessor's
liability between limited and absolute. Ultimately, the concept of Akhidh bi'l-Sawm remains a jurisprudential and
legal point of contention, significantly impacting contractual relationships and commercial dispute resolution. A
precise understanding of this concept is essential for legal scholars and practitioners.
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EXTENDED ABSTRACT
Introduction

The concept of Akhidh bi’l-Sawm, referring to
an individual who temporarily takes
possession of goods for the purpose of
inspection with the intent of possible
purchase, occupies a critical intersection of
contractual interpretation and liability in both
Islamic jurisprudence and Iranian law. This
institution, while seemingly straightforward in
practice, conceals within it complex questions
about the nature of possession, the conditions
under which liability arises, and the contours
of civil and even criminal responsibility.
Islamic legal schools offer divergent theories
on whether the possessor bears liability when
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the item is damaged or lost without fault. In
Shi’a Imamiyyah jurisprudence, two opposing
interpretations have been documented: one
asserts that the possession is trust-based (yad
amaniyyah), thereby limiting liability to
instances of misconduct or negligence, while
another school of thought contends that the
possession is inherently liability-based (yad
damaniyyah), obligating the possessor to
compensation irrespective of fault. This latter
view rests heavily on the jurisprudential
principle 'ala al-yad ma akhadat hatta
tu’addih, which affirms that any hand that
receives property is bound to return it or

compensate for it. This bifurcation has deep
implications, with the former offering a more
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lenient interpretation favorable to trade and
the latter safeguarding owners’ rights even in
the face of unavoidable loss (Ghasemzadeh &
Khosravi Farsani, 2006). Moreover, the
interpretive spectrum across Sunni schools—
such as Maliki, Shafi’i, Hanbali, and Hanafi—
reveals a continuum from strict liability
resembling the legal consequences of
usurpation, to more flexible standards that
consider fault and intent, thus reflecting
varied jurisprudential philosophies on
property rights and contractual fidelity (Jafari
Langeroudi, 2016; Khansari, 1984; Shahid
Thani, 1989).

In examining each of the major Sunni schools,
the Maliki perspective closely associates
Akhidh  bil-Sawm  with  unauthorized
possession, applying absolute liability
grounded in the lack of contractual authority.
This position echoes the broader Maliki
preference for safeguarding proprietary
interests through expansive interpretations of
liability, even when the possessor lacks
malicious intent. As articulated by scholars
like Malik ibn Anas, any form of unapproved
use or delay in returning the good triggers
liability (Malik ibn, 1994). Similarly, the Shafi’i
school classifies the act under the umbrella of
ghasb (usurpation), thus imposing full liability
for both the item and its potential benefits—
irrespective of whether they were exploited.
This strict interpretation aligns with Shafi’i
emphasis on preserving transactional integrity
and the sanctity of private ownership (Nawawi;
Shahram, 2014). The Hanbali approach, like
that of the Shafi’is, holds the possessor
responsible even when the transaction is
consensual and temporary, emphasizing that
any deprivation of use or risk to the good
engages legal responsibility. By contrast,
Hanafi jurists offer a nuanced yet similarly
stringent framework: not only does the
possessor owe restitution for damages, but
also for lost profits or benefits, regardless of
intent or fault. This reveals a jurisprudential

strategy aimed at preventing moral hazard by
ensuring the possessor is economically
incentivized to maintain the item in perfect
condition (Al-Bahuti, 1993; Al-Kasani, 1985; Al-
Sarakhsi, 1985).

Iranian law, while inspired in part by Islamic
jurisprudence, has charted its own course in
delineating the responsibility of the Akhidh
bi’l-Sawm. The Civil Code of Iran does not
classify such a possessor as a trustee (amin),
thus excluding the individual from protections
typically extended to depositaries or bailees
under Article 631. Instead, the law mandates
either the safe return of the item or its full
value in case of loss or damage, effectively
situating liability somewhere between the
extremes of full immunity and absolute
accountability (Jafari Langeroudi, 2024).
Notably, the dominant scholarly opinion—
particularly within the Iranian legal
academy—Ileans toward the yad damaniyyah
interpretation, citing both the precedent of
Article 301 and the broader jurisprudential
consensus on the principle of strict liability
where property is taken without formal
transfer of ownership (Davoudabadi; Najafi,
1983). However, this interpretation is not
without challenge. Scholars like Katouzian
have proposed a middle-ground approach that
frames the possessor’s obligation as a result-
based duty (ta’ahhud be natijeh), rather than
a fault-based or absolute responsibility. This
view allows for the exclusion of liability in the
presence of force majeure (quwwah qahirah),
thus accommodating commercial exigencies
and the unpredictability of market
interactions (Katouzian, 1998).

One of the most intricate dimensions of
Akhidh bil-Sawm liability arises when
distinguishing between civil and criminal
consequences. While civil liability hinges on
restitution and compensation for damaged or
lost goods, criminal liability emerges if the
possessor deliberately destroys or misuses the
item. Such conduct may qualify as breach of



trust or even destruction of property under
Iran’s Islamic Penal Code, particularly Articles
675 onward, which address criminal acts
involving willful harm to property. In this
context, criminal liability does not evaporate
merely because the initial possession was
consensual; rather, the act of intentional
destruction transforms the legal character of
the possession, rendering the possessor liable
not only for compensatory damages but also
for potential penal sanctions (Shabani
Kaldareh, 2021). Iranian courts are thus
empowered to interpret Akhidh bi'l-Sawm as
criminal misappropriation when bad faith or
malicious intent is proven, while preserving
the right of the injured party to seek civil
redress. Moreover, the burden of proving force
majeure falls upon the possessor, and only
irrefutable evidence of an external and
uncontrollable event absolves the possessor
from liability. This dual structure of
accountability underscores the Iranian legal
system’s commitment to protecting ownership
rights while allowing narrow escape routes for
unforeseen contingencies.

The question of whether Akhidh bi’l-Sawm
constitutes ghasb (usurpation) under Islamic
or Iranian law is another area of doctrinal
complexity. While some schools—including
Shafi’i and Hanbali—extend the definition of
ghasb to cover this type of possession, the
Iranian Civil Code adopts a more restrictive
stance. According to Article 308, ghasb
requires both an absence of consent and a
degree of coercion or wrongful intent, neither
of which necessarily applies to Akhidh bil-
Sawm. As long as the possessor initially
receives the item with the owner’s permission
and retains it under that framework, the
condition of unlawful seizure is not met. This
interpretation preserves the legal distinction
between a  consensual  transactional
relationship and outright misappropriation,
thus ensuring that liabilities are proportionate
to the nature of the breach. Nevertheless, this

differentiation becomes tenuous when the
possessor refuses to return the item or fails to
compensate for its loss, at which point the
status may shift toward that of a quasi-
usurper, thereby exposing the individual to
heightened legal consequences (Emami, 1996).
In synthesizing these diverse perspectives, it
becomes evident that the liability of the
Akhidh bi’l-Sawm cannot be confined to a
singular doctrinal category. Rather, it
traverses the boundaries of civil, commercial,
and  criminal law, evolving  with
jurisprudential interpretations and legislative
reforms. The tension between yad amaniyyah
and yad damaniyyah models illustrates not
only theoretical divergences but also
competing priorities in legal policy—balancing
commercial flexibility with the need to protect
ownership rights. While Iranian jurisprudence
increasingly embraces a strict liability regime,
voices advocating for result-based frameworks
highlight the practical benefits of legal
elasticity. As comparative legal analysis with
systems such as France and Germany shows,
broader recognition of possessory interests
and fault-based liability can facilitate
economic transactions without undermining
proprietary protections (Bayat, 2012). Future
codifications in Iran might benefit from
clearer delineations in statutory language,
thereby reducing judicial ambiguity and
aligning domestic law with evolving
commercial practices.

Ultimately, the study of Akhidh bi'l-Sawm and
the legal responsibilities it entails reveals the
complex interplay = between  consent,
possession, and risk in Islamic and Iranian
legal systems. It speaks to enduring questions
about how societies allocate responsibility in
contractual relationships, how they define
ownership and misuse, and how they reconcile
competing claims of equity and efficiency. The
debate over whether liability should hinge on
fault, result, or mere possession encapsulates
deeper philosophical differences in legal
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thought. Addressing these questions is
essential not only for resolving individual
disputes but also for shaping the broader
normative  frameworks through which
commerce, trust, and justice are mediated in
Islamic and Iranian law.
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