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ABSTRACT

One of the significant legal challenges pertains to the status of intersex individuals (khuntha) in penal
matters, and various issues have been raised in this regard. Among them is the question of how
punishment should be determined if an intersex individual commits a criminal offense. The fundamental
question posed in this article is: What is the ruling of gisas (retaliation) concerning intersex individuals in
Islam? and What is the method for determining the dominant gender for applying qisas penalties? This
study employs a descriptive-analytical method. In Islamic law, gender plays a crucial role in determining
gisas punishment. Concerning the status of intersex individuals (khuntha), Islamic jurisprudence refers
to these individuals under the title khuntha and classifies them into two general categories: khuntha
wadhih (discernible) and khuntha mushkil (indiscernible). Jurisprudential rulings, including those related
to qisas, are also classified based on these two categories. With regard to khuntha mushkil, there is
relatively little controversy among Islamic jurists. The more critical and debated jurisprudential discussion
concerns khuntha ghayr mushkil (non-problematic intersex individuals), which is primarily addressed in
the context of inheritance law. Accordingly, it is essential to base rulings on the dominant gender. Thus,
qgisas rulings for khuntha ghayr mushkil or khuntha wadhih—individuals with a discernible gender
tendency toward male or female—must be rendered based on that dominant gender. This means that
the prevailing gender in the intersex individual must be identified, and gisas should be applied
accordingly. The determination of dominant gender can be referred to medical science and forensic
medicine. However, this does not negate the necessity of codified legal provisions in this area. Given the
existing gaps in both jurisprudential and legal discourses, it is imperative that the legislator formulates
efficient and explicit statutes in this regard.
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EXTENDED ABSTRACT
Introduction

The concept of qisas (retaliatory punishment)
in Islamic jurisprudence holds a deeply rooted
place in the ethical and legal structure of
Islamic societies. This concept, grounded in
the Quran and elaborated extensively by
jurists, is not only a penal sanction but also a
mechanism to ensure social justice and deter
violent crimes. However, in applying qisas,
one critical variable introduces complexity:
gender. Traditional jurisprudence prescribes
differentiated rulings for men and women
regarding qisas, which becomes more
challenging in cases involving intersex
individuals, referred to in Islamic law as
"khuntha." These individuals, having
ambiguous sexual characteristics, pose a
unique legal dilemma in determining
appropriate gisas rulings. The challenge arises
primarily in identifying the dominant gender,
which serves as the determinant for the legal
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consequences of crime or victimization.
Classical jurists have categorized intersex
persons into two types—khuntha wadhih
(discernible) and khuntha mushkil
(indiscernible). This classification has far-
reaching implications for jurisprudential and
legal determinations. Given the significance of
this issue, the article delves into the
jurisprudential frameworks and rational
arguments  underpinning  gender-based
distinctions in qisas, emphasizing the
importance of identifying dominant gender in
intersex individuals to issue just verdicts while
drawing on both traditional methods and
modern medical insights (Tabarsi, 2000;
Tabatabai, 1991; Tabatabai, 1997; Tusi, 2009;
Yazdi, 1990).

Islamic legal texts treat the issue of gender
identity with both textual reverence and
practical consideration. Classical scholars
such as Najafi, Tabatabai, and Hilli argue
extensively on the theological basis of gender
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distinctions in qisas, including the widely
accepted notion that when a woman is killed
by a man, her heirs must pay half the man’s
blood money before executing qisas. This
differentiation, while rooted in jurisprudential
consensus and scriptural interpretations such
as Qur'an 2:178 and 5:45, presents a deeply
controversial stance when applied to modern
notions of gender equality. The jurisprudential
arguments often pivot on interpretations of
divine justice and legal parity. For instance,
while some scholars argue that the explicit
reference to “man for man and woman for
woman” in the Quran implies unequal
retaliation, others such as Sanei argue this is a
misreading that promotes injustice and
contradicts the broader Qur’anic emphasis on
equality in the sanctity of life (Sanei, 2004).
The article thus highlights the spectrum of
views, noting that while the majority of jurists
adhere to traditional interpretations that
necessitate financial compensation for gender
disparities, minority views call for reformative
readings that account for both ethical justice
and evolving legal standards.

The legal positioning of intersex individuals in
gisas becomes even more complex due to the
ambiguous nature of their gender. The
jurisprudential literature presents various
methods for determining the dominant gender
in such cases. Classical approaches rely heavily
on observable physical traits, such as the
primary site of urination or the presence of
secondary sexual characteristics. In some
cases, even the number of rib bones has been
proposed as an identifier, based on early
jurisprudential reasoning. Others have
advocated for the use of qura (lot-drawing) in
situations where all natural signs are
inconclusive. These traditional methods,
however, face criticism for their lack of
scientific robustness and applicability to
modern legal settings. The article discusses
how contemporary scholars argue for
integrating forensic science, genetic testing,

and psychological assessments as legitimate
tools for determining gender, thereby allowing
for more accurate and humane legal decisions.
For instance, medical science’s ability to
distinguish between true hermaphrodites and
pseudo-hermaphrodites offers a pathway for
judicial clarity. Nonetheless, even where
medical certainty is possible, jurisprudential
endorsement is still essential to ensure the
legitimacy of such findings within the
framework of Islamic law (Najafi, 1984; Sistani,
1993).

Within this framework, the article also
investigates how classical jurisprudence treats
the qgisas of intersex individuals depending on
their categorization. In the case of khuntha
mushkil, whose gender remains
indeterminate, jurisprudence prescribes
hybrid rulings. For example, if a khuntha
mushkil kills a man or a woman, qisas is
conditional upon the payment or reception of
a quarter of the standard blood money,
depending on the situation. If both the
offender and victim are khuntha mushkil,
retaliation may proceed without financial
compensation due to presumed parity. For
khuntha wadhih individuals, who show
discernible gender tendencies, qisas is
determined based on the identified dominant
gender. Here, the importance of accurate
gender classification becomes paramount.
Traditional jurisprudence allows medical
evidence to supplement religious reasoning,
especially when the intersex status poses
ambiguities not easily resolvable by classical
criteria. The authors argue that this flexible
jurisprudential framework underscores the
dynamic nature of Islamic law, capable of
integrating new  knowledge  without
compromising its foundational principles.
The rational foundations of gender-based legal
rulings in qgisas are not merely a matter of
textual adherence but also of philosophical
reasoning. The article devotes significant
attention to the role of reason (‘aql) in the



formulation and application of legal rules.
From a rational perspective, justice entails
treating individuals equitably in light of their
circumstances rather than identically. Hence,
determining the dominant gender of an
intersex individual is essential not because it
affirms binary gender hierarchies, but because
it ensures that the legal consequence—qisas—
is proportional and contextually fair.
Furthermore, reason demands that the legal
system avoid arbitrary outcomes and provide
clarity and predictability. Given that gender
differences can result in distinct legal
consequences in Islamic penal law, failing to
account for this nuance in intersex cases would
undermine the rational and ethical coherence
of the legal system. The article hence positions
rational inquiry as not only compatible with
but necessary for jurisprudential evolution,
especially in cases where traditional categories
intersect with modern medical realities.

The legal vacuum surrounding the treatment
of intersex individuals in Iran’s Islamic Penal
Code further necessitates this discussion.
Despite the foundational reliance of Iranian
penal law on Shi'a jurisprudence, there are
notable gaps concerning the legal
responsibility and punitive consequences for
intersex individuals involved in criminal cases.
The article points out that existing laws are
silent on whether and how qisas should be
applied in such cases. This legislative silence
introduces inconsistencies and uncertainty in
the judiciary's handling of such matters.
Moreover, given the irreversible and severe
nature of qisas, the absence of clear legal
protocols is both a procedural and ethical
shortcoming. The authors thus advocate for
codified statutes that explicitly define
procedures and principles for determining
dominant gender in intersex individuals and
provide clear legal outcomes for criminal
responsibility. Such legal reform would not
only align with jurisprudential reasoning and
rational analysis but also affirm the rights and

dignity of intersex individuals within an
Islamic legal framework.

In conclusion, the study highlights a critical
intersection of theology, law, medicine, and
rational ethics in determining gender-based
gisas rulings for intersex individuals. While
Islamic jurisprudence has laid foundational
principles and methods for dealing with
gender ambiguity, these must be expanded
and refined in light of modern scientific
advancements and rationalist interpretations.
The authors argue that the core principles of
Islamic justice—equity, rationality, and
compassion—demand that the legal system
evolve to accommodate the complexities of
gender identity, especially in the realm of
criminal law where life and death are at stake.
By integrating classical juristic thought with
contemporary medical science and rational
ethics, Islamic law can continue to uphold its
foundational values while addressing the legal
needs of all individuals, including those whose
gender identity challenges traditional binaries.
The article serves as a call to action for
scholars, legislators, and jurists to collaborate
in bridging the gaps in legal doctrine and
ensure that intersex individuals receive fair,
just, and dignified treatment under the law.
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